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In re ABNOLD, Ex parte THE OFFICIAL RECEIVER 

& ANOTHER. 

Bankruptcy Act, 1883, section 102, svh-section (1). 

Jurisdiction — ScUe of property hy trustee to creditor — Motion hy creditor in 
trustee^s name to obtain possessuni — Discretion of Court, 

There ia no authority in bankruptcy for the general proposition that 
where a trustee has sold his estate the Court ought in no case to entertain 
an application in the name of the trustee coupled with that of the assignee 
or purchaser to whom the estate has been sold. 

Under section 102, sub-section (1) of the Bankruptcy Act, 1883, certain 
rules of judicial discretion have been laid down limiting generally the 
application of the jurisdiction conferred by that section, and in each and 
every case the judge has further a discretion whether he i^nll or will not 
exercise such jurisdiction. 

Wliere the matter is relevant to the bankruptcy and the right insisted 
upon is a right of the trustee higher than that which the bankrupt could 
have claimed, and where there is no large sum involved or question of 
character arises, primd facie the jurisdiction ought to be put in foree. 

But in each case the judge must consider whether under all the 
circumstances it is right and proper that the jurisdiction should be 
exercised. 

Where the official receiver as trustee in the bankruptcy, assigned to a 
creditor all his right and interest to bring, prosecute or cany on, either in 
bankruptcy or in equity or at law, any action or other proceeding to 
recover certain property alleged to form part of the bankrupt's estate, and 
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• * 

1891. after the release of the trustee on'application was made to the County 

>"r— ' Court judge by the cre^it^Vi^ the trustee's name to obtain possession of 

Arnm.* the property, but theVC<lunty Court judge declined to exercise his 

£x PABTE jurisdiction to hear'tli^ tCpplication. 

Thb Official Held: — That >in^er*the circumstances and looking to the fact that the 

Rbceiver & trustee ha^hVifcplf taken no steps to enforce the allied claim, the County 

Coui;!: jud^e VAs right in refusing to entertain the motion. 

• • • 



1j$1 



[i&*yfAH an Appeal from a decision of the Judge of the 
•.•jSbxinty Court at Swansea, hy which he refused to exercise juris- 
' \\ '.cliction to entertain a motion to declare certain gfoods to be the 

• • • • o 

*••. * property of the bankrupt. 

The debtor Aimold was formerly tenant-at-will of a dairy farm, 
certain produce and other effects on the farm belonging to him. 
The tenancy was determined, and the tenant left the farm and all 
the effects on it, which were alleged to have been taken possession 
of by the landlord. 

On February 21st, 1889, the debtor became bankrupt, the 
official receiver being appointed trustee of the estate ; and on June 
80th, 1890, he assigned to the ]3etitioning creditor, one William 
Usher, in consideration of j£60, all the right and interest of him 
as trustee to bring, prosecute, or caiTy on against the debtor's late 
landlord or any other person, either in bankruptcy or in equity or 
at law, any action or other proceeding which the trustee might 
bring to recover or receive the property assigned. 

On February 12bh, 1891, the trustee was released ; but on June 
6th, 1891, a motion was made in the County Court by Usher in 
the trustee's name claiming the property alleged to have been 
taken possession of by the landlord. 

The County Court judge declined to exercise his jurisdiction to 
hear this motion, being of opinion that the applicants were merely 
third parties, and that the motion was for the benefit of one cre- 
ditor alone. 

Section 102, sub-section (1), of the Bankruptcy Act, 1883, pro- 
vides that " Subject to the provisions of this Act, every Court 
having jurisdiction in bankiniptcy under this Act, shall have full 
power to decide all questions of priorities, and all other questions 
whatsoever whether of law or fact which may arise in any case of 
bankruptcy coming within the cognisance of the Court, or which 
the Court may deem it expedient or necessary to decide for the 
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purpose of doing complete justice or making tL complete distribu- is^i* 
tiou of property in any such case : Provided that the jurisdiction ix bb 
hereby given shall not be exercised by the County Court for the jx mot 
purpose of adjudicating upon any claim, not arising out of the Tm ^^^^ 
bankruptcy, which might heretofore have been enforced by action ANoxim. 
in the High Court, unless all parties to the proceeding consent 
thereto, or the money, money's worth, or right in dispute does not 
in the opinion of the judge, exceed in value two hundred pounds.'* 
From the refusal of the County Court judge to exercise jurisdic- 
tion the present appeal was brought. 

Glascodine : for the appellants. 

The County Court judge came to the conclusion that he had 
jurisdiction to entertain the motion which was made to him, but he 
declined to exercise it. The motion in effect was by the official 
receiver as trustee and William Usher, the assignee of the property, 
against Dr. Alden, the landlord, for a declaration that certain ' 
goods in his possession were the property of the bankrupt, and 
should be handed over to the trustee, on the ground that they had 
been transferred to him by way of fraudulent preference. When 
the debtor left the farm he left things belonging to himself on it 
which were taken by the landlord. After the official receiver be- 
came trustee in the bankruptcy he sold his right to Usher. There 
is no doubt that the right which the trustee sold was one which 
he had a right to sell. The real question is whether he had a right 
to give the power to the purchaser to take proceedings in the 
Bankruptcy Court. 

[Heniy Collins, J. : If the motion was successful, what was 
recovered would go to Usher. Was it not inviting the jurisdic- 
tion of the Bankruptcy Court not to collect assets for the creditors 
but to get for one creditor the benefit of his purchase ?] 

As a matter of fact, the creditors really got more money than 
they would have got if the sale had been without the power to take 
proceedings in bankruptcy, and in that way they are benefited and 
not the purchaser only. The official receiver gave Usher the right 
to use his name, and it must not be forgotten that when the official 

B 2 
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1891. receiver as trustee was released, he became trustee as official 

In bb receiver for any estate that might remain. No question respect* 

BxPARTB ^S ^^ character of the landlord arises, and the County Court 

^eI ^^"^^i^ J'^^S® ^*s wrong in declining to exercise jurisdiction. (Counsel 

Anothbu. referred to Seear v. Latcson, L. R. 15 Ch. Div. 426 ; 49 L. J. 

Bank. 69 ; 42 L. T. 898 ; 28 W. E. 929.) 

Herbert Reed {Carrington with him) : for the respondent. 

While the official receiver was trustee he never took any steps 
himself to recover this property, but he assigned it to Usher for 
£60. As a matter of fact, most of this £60 went back into Usher's 
pocket in payment of his costs of petition and other matters. In 
February, 1891, the trustee was released, and from that time he 
had really nothing to do with the case. The motion in the 
County Court was by the official receiver as trustee and William 
Usher the assignee of the property of the bankrupt, and the 
County Court judge came to the conclusion that the motion was 
for the benefit of one creditor and nobody else. The Court of 
Bankruptcy cannot thus be used for the benefit of one creditor, 
and there is no precedent for the assignee of a trustee being 
allowed to resort to the Court of Bankruptcy for relief. In the 
case of Ex parte Cooper, In re Zucco (L. B,. 10 Ch. App. 510 ; 44 
L. J. Bank. 121 ; 88 L. T. 8 ; 28 W. R. 782) it was held that 
"When the result of recovering property alleged to have been 
delivered to a creditor by way of fraudulent preference would not 
be for the benefit of the creditors at large but of an individual 
creditor who claims a security on it, the trustee ought not to take 
proceedings for the recovery of the property himself, nor will the 
individual creditor be allowed to take them in his name." (Counsel 
also referred to In re Loiventhal, Ex parte Beesty, see ante, YoL 
I., p. 117 : L. R. 18 Q. B. D. 238 ; 58 L. J. Q. B. 524 ; 51 L. T. 
431 ; 88 W. R 188 ; In re Besivick, Ex parte Hazlehurst, see 
ante, Vol. V., p. 106.) 

Vaughan Williams, J. : 
Judgment. ^^ ^j^j^^j^ ^j^^^^ ^^ judgment of the learned County Court Judge 

ought to be affirmed here. I do not know really that I have very 
much to add to that which I expressed in the course of the 
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argument. I myself do not think there is any authority for the 1891. 
general proposition that where the trustee has sold his estate the i^Tkb 
Court of Bankruptcy ought not to entertain an application in the ^^^^^f 
name of the trustee in bankruptcy coupled with the assignee or The Official 
purchaser to whom he has sold the estate. I do not think the case Another. 
of Ex parte Cooper, In re Zucco (L. U. 10 Ch. App. 510), estab- 
lishes any such proposition. There the person who sought to put 
in motion the name of the trustee was not a purchaser under tho 
trustee, but was a creditor who was seeking to use the name of the 
trustee primarily for his own purposes, because he claimed a lien 
upon any property which might be recovered by virtue of the 
motion. I think, therefore, that this must be treated as a case 
depending upon its own merits. I do think that the cases most 
amply establish not only that there are rules of judicial discretion 
limiting generally the application of the jurisdiction conferred by 
section 102, but that County Court judges and the judges of the 
tribunals enforcing bankruptcy jurisdiction have in each and every 
case a discretion whether they will or will not exercise the juris- 
diction conferred by section 102. Of course, prima facie, in a case 
where the matter is relevant to the bankruptcy, and the right 
insisted upon is a right of the trustee higher than that which the 
bankrupt could have insisted upon, and where there is no very 
large sum involved and no question of character involved the judge of 
the Bankruptcy Court or the Court exercising jurisdiction in bank- 
ruptcy ought to put the jurisdiction in force. But that is ouly 
prirnd facie. In each case he must consider whether it is right 
and proper to allow the jurisdiction of the Court to be utilised, and 
when that question has to be decided amongst other things the 
Court will have to consider whether it is expedient or necessary 
for the purpose of doing complete justice or making a complete 
distribution of the property in the particular bankruptcy that the 
application should be entertained. 

Here the learned County Court judge seems to have arrived at 
the conclusion not only that it was doubtful whether the jurisdiction 
should be exercised in favour of a purchaser ; but also that in the 
particular case that it ought not to be exercised. If the latter was 
his conclusion I must say that I entirely agree with it. Of course in 
this case the trustee has had most ample time to enforce the claim 
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1891. if any such claim there was, but he seems to have deliberately 
I^Tbb abstained from doing it. He seems to have thought that the claim 

E^P^A"'. ^^ li**l« 0' °o*^i°g ^ it' ""d *be° 1^« s«Us it to Mr. Usher. Mr. 
The Official Usher purchases it, whether as a commercial investment or for 

fiECEIYX& & 

Another, what reason I do not know. But having regard to the nature of 
the claim and the long time which elapsed without any steps being 
taken to enforce it, I think this is a case which may very well be 
left to be enforced by the ordinary tribunals. I do not think it is 
a case in which the applicant has made out that for the purpose of 
doing justice to the creditors as a body, or for carrying out the 
engagements entered into by the trustee, there is any reason why 
the Court of Bankruptcy should allow its jurisdiction to be put in 
force in this particular case. 

Henn Collins, J. : 

I am of the same opinion. Unless the effect of the section 102 
is to compel the Courts of Bankruptcy to entertain a question of this 
kind so as to deprive them of all discretion of considering whether 
they will or will not entertain it, it must then become a question in 
each case whether under all the circumstances the Court ought to 
entertain it or not. Now I do not think it can be contended, and I 
am not sure it was contended, that the courts were bound to enter- 
tain a case of this kind whether they thought it a proper case or 
not. I think Mr. Glascodine shrank from pushing that con- 
tention home, and I do not think it is a contention that could be 
established, having regard to the wording of the section which is 
an enabling one and not a disabling one. If the Court is not 
debarred from considering whether in a case of this class it is not 
to be entertained by it, then it becomes a question whether in the 
particular case its discretion was properly exercised. 

Now that of course concedes that the Court had jurisdiction to 
deal with the case. It is a case as has been pointed out where the 
assignee of the trustee is putting in suit a right higher than that 
of the bankrupt himself, and therefore it is clearly a case where the 
Court is not debarred by any judicial limitation from entertaining 
the case. The case is clearly within its jurisdiction both by the 
wording of the section and by the section construed by the limita- 
tion put upon it by judicial decisions. 
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Bufc then comes the question aye or no in this particular i89i. 
case ought the Court to entertain it. That must he decided j^Tre 
hy the wording of the section "which may arise in any case of f»^'o^»» 

, ^ ^ Ex PAIITB 

bankruptcy coming within the cognizance of the Court, or which Thb Official 

I{ BCEIVEIi & 

the Court may deem it expedient or necessary to decide for the Axother. 
purpose of doing complete justice or making a complete distribu- 
tion of property in any such case." It is clearly not necessary for 
the purpose of making "a complete distribution of property" 
inasmuch as all that is past and done with. It is simply a ques- 
tion now if it can be brought at all, or whether it is necessary and 
expedient for the sake of doing complete justice. It seems to me 
that complete justice has been done. I do not see it would be in 
the slightest degree inequitable that the assignee should be left to 
pursue his remedies in the other Courts, the Courts of Common 
Law or Equity, and he does not suffer any wrong whatever inas- 
much as he has those rights as fully unimpaired as possible. 
Therefore he suffers no injustice by not being able to push the 
claim forward in the County Court. I do think when the special 
circumstances of the case are considered the trustee having had 
full opportunity of considering whether he would put forward this 
claim, having elected not to do it, having sold the estate for j£60 
to the creditor that, under these circumstances, the learned County 
Court Judge was abundantly justified in saying, " This is not a 
case in which I deem it necessary or expedient either for the sake 
of doing complete justice or making a complete distribution of 
the property that I should entertain this case, and therefore I 
decline to entertain it." In my opinion this appeal must be 
dismissed. 

Appeal dismissed. 

Solicitors : Aeron Thomas d Co., Swansea, for the appellants. 

Darley dt Cumberland for Page d Orierson, South- 
ampton, for the landlord. 
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PRACTICE. 

In re FLETCHER, Ex parte SUFFOLK. 

Bankruptcy Act, 1883, section 48. 

Frmidulent preference — Return of goods by debtor to unpaid vendor — " Fteto" and 

" motive '* of debtor. 

In order to negative the conclusion of fraudulent preference where a 
payment is made or property transferred by a debtor to a creditor under a 
sense of obligation to do so, such obligation must be an obligation which 
appears to the debtor to be legally binding on him, and it is not sufficient 
that a debtor in making such payment or transfer acted from a sense ot 
duty and of what he thought was right. 

Thus because a debtor may be of opinion that the law of fraudulent 
preference presses hardly upon an unpaid vendor whose goods remain in 
specie, the return of the goods under such circumstances and to satisfy the 
conscientious notion of the debtor of what the law ought to be, will not 
be sufficient to negative the inference of fraudulent preference. 

The words of section 48 of the Bankruptcy Act, 1883, avoid a payment 
or transfer made to a creditor "with a view of giving such creditor a 
preference over the other creditors,'' and although the distinction between 
the " view " and " motive " of the debtor may be a fine one, yet the Court 
has no right now to use motive as a test of the validity of the transaction. 



T 



HIS was an Appeal from an order of the Judge of the County 
Court at Heading by which he dismissed an application made to 
him by the trustee in the bankruptcy for a declaration that the 
delivery by the bankrupt on October 18th, 1890, to one F. W, 
Grainger of fifty- seven cycles was fraudulent and void, and claim- 
ing the return of the goods or their value. 

The Jbankrupt Archibald Fletcher was a cycle agent and fiEictor 
carrying on business at Beading ; and was in the habit of buying 
cycles from manufacturers and others and selling them either to 
smaller agents or retail customers or at auction sales. 

The respondent F. W, Grainger carried on business as a cycle 
manufacturer at Bomford under the name of the St. Andrew Cycle 
Company; and previous to the month of September, 1890, had 
bad several transactions with the debtor who was at that date in- 
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debted to him in a Bum of money on the balance of such previous I89i. 
transactions. Iw rb 

On September 2nd, 1890, a letter was written to the debtor by |" p^iS 
Mr. S. Taylor, who was the manager of the St. Andrew Cycle Suffolk. 
Company, offering to sell a job line of Diamond Frame Cycles at 
five guineas, and to take an acceptance at three months for the 
same. 

On September 25th, 1890, an order was given by the debtor for 
sixty machines at five guineas, which were duly delivered at 
different times between that date and October 16th, 1890, and for 
which the debtor gave three acceptances. 

On October 17th, 1890, the debtor met certain of his principal 
creditors at Coventry who then insisted on a general meeting of the 
creditors being convened ; and on the following day — October 18th 
— ^the debtor telegraphed to Mr. Taylor in the following terms : 
— "Want to see you at once on mutual interests." 

On the same day an interview took place between Mr. Taylor 
and the debtor, the result of which was that fifty-seven cycles of 
the alleged value of JE295 were handed back to the respondent. 

On December 80th, 1890, a receiving order was made against the 
debtor upon which he was adjudicated bankrupt, and an applica- 
tion was subsequently made by the trustee in the County Court 
for an order declaring the transfer of the cycles in question to be 
void as a fraudulent preference within section 48, sub-section (1), 
of the Bankruptcy Act, 1888. 

Section 48 provides : — " (1) Every conveyance or transfer of 
property, or charge thereon made, every payment made, every 
obligation incurred, and every judicial proceeding taken or 
suffered by any person unable to pay his debts as they become due 
from his own money in favour of any creditor, or any person in 
trust for any creditor, with a view of giving such creditor a 
preference over the other creditors shall, if the person making, 
taking, paying or suffering the same is adjudged bankrupt on a 
bankruptcy petition presented within three months after the date 
of making, taking, paying, or suffering the same, be deemed 
fraudulent and void as against the trustee in the bankruptcy." 

The application was dismissed by the County Court judge, and 
from that decision the trustee now appealed. 
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1891. 

In bs 
Fletchek, 

£x PARTE 

Suffolk. 



£. Cooper Willis, Q.C., (Hansell with him) : for the trustee, 
referred to Barnes v. Freeland (6 T. R. 80) ; Ex parte Whittaker, 
In re Shackleton (L. R. 10 Ch. App. 446 ; 44 L. J. Bank. 91 ; 
82 L. T. 443 ; 28 W. R. 555). 

Sidney Woolf, Q.C. {Watson with him) : for the respondent. 



Jttd^ent. 



Vaughan Williams, J. : 

I am of opinion that the decision of the County Court judge in 
this case must be reversed. I think there is a tolerably plain and 
obvious answer to the arguments which have been put forward on 
behalf of the respondent here, but before dealing with that argu- 
ment I will deal with the judgment of the learned County Court 
judge. Speaking for myself, if I find the County Court judge has 
had before him a question of fact and that he has dealt with that 
question of tsict on the evidence of witnesses called before him 
and has arrived at a conclusion on that evidence I should hesitate 
myself to reverse the decision of the County Court judge. I think 
that generally speaking the tribunal which has witnesses before 
it and which then on the evidence of those witnesses arrives at a 
conclusion in fact is far more likely to be right than a Court 
which has to deal with evidence without the advantage of hearing 
and seeing the witnesses. 

But according to my view the decision of the County Court 
judge here is not really based on the evidence given before him. 
He seems to have thought that the ground on which it was 
suggested that this transaction ought not to be avoided in favour 
of the trustee was that there was fraud in the initiation of the bar- 
gain of such a nature that the property never passed. If one 
reads the judgment, that is plainly the main topic of his judg- 
ment. He does not deal with the case as one of mere fraudulent 
preference. What he says is that this man, being insolvent, ought 
not to have purchased the goods, and that his doing so was so 
fraudulent that the property never passed and the goods always 
remained the property of the vendor. But there is really no 
evidence to support that view and Mr. Woolf took the only course 
open to him when he said that he could not support it. What else 
is there in the judgment? It is suggested thf^t there wft9 
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evidence to show that the return of these machines was made 1891. 
under threat of a criminal prosecution, and that the judgment of i^ rb 
the County Court judge may be supported on that ground. One e^^^^^* 
answer to that is that the County Court judge does not put his Suffolk. 
judgment on that ground. He says the pressure applied was the 
threat of the issue of a civil writ. He does not say there was any 
threat of criminal prosecution, and the County Court judge in so 
saying was right. It is obvious that if there was any threat of 
proceedings mentioned at all the debtor did not act on it and was 
not influenced by it. He telegraphed to the vendor, saying, 
*' Want to see you at once on mutual interests,'' and then before 
any pressure could be brought to bear he said in effect to the un- 
paid vendor, *' Take the machines and do what you like with them.'' 
It is wrong to say that a fraudulent preference is negatived in this 
case by any pressure, and that being so it seems to me that the 
judgment of the County Court judge cannot be supported. 

But we must look and see whether on the evidence the conclusion 
can be justified or not that these machines were not returned with 
a view to prefer the creditor. This debtor on October 17th had 
determined to convene a meeting of creditors. There was a con- 
templation of insolvency of a marked description. On October 
18th he sends for this particular creditor by telegram for '' mutual 
interests," and then he returns the machines to the particular cre- 
ditor. If the evidence stands there no doubt such conduct is 
primd facie an act by way of fraudulent preference. Prima facie 
it is an act disturbing the due distribution of the property amongst 
his creditors and which the debtor must have known would disturb 
the distribution of that property. What circumstances are sug- 
gested to negative the conclusion of fraudulent preference here ? 
There was no pressure. What then is it? What Mr. Woolf 
argued and the only position he took up was to say that it was not 
a fraudulent preference because the debtor in doing what he did 
acted from a sense of duty — acted from a sense of what he thought 
was right. No doubt there are abundant cases which show that 
if a debtor makes a payment or transfers property to a creditor 
under a sense of obligation to do so, that is sufficient to negative a 
fraudulent preference. But in my opinion the obligation which 
the debtor conceives that he is satisfying must be an obligation 
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1891. which appears to him — whether in fact it is so or not — ^legally 
In KB binding on him — a legal obligation. There is not a case that I 
Ex^p^S' ^^^^ ^f ^ show that because a debtor may be of opinion that the 
Suffolk, law of fraudulent preference presses hardly on an unpaid vendor 
whose goods remain in specie — ^because that is his opinion, the 
return of the goods under such circumstances and to satisfy what 
the debtor may perhaps call his conscientious notion of what the 
law ought to be is sufficient to negative the inference of fraudulent 
preference. It is not like a payment or transfer of property made 
in pursuance of a particular obligation presenting itself to the 
debtor. A debtor has no right to return goods to unpaid vendors 
because he thinks it is a fair thing to do. If a debtor on the eve 
of bankruptcy calls together the vendors of goods in his hands and 
distributes the goods without any individual preference amongst 
those creditors he is guilty of a fraudulent preference within the 
section. A person so distributing the property clearly distributes 
it with a view of giving them a preference over other creditors, and 
it is not less a fraudulent preference because the debtor may think 
it right that an unpaid vendor whose goods are in specie should be 
BO treated and he is actuated by that motive in so distributing. 

I may add that the word "motive" was used by Mr. Woolf 
several times during the course of his argument. No doubt in the 
older cases, and even in those under the present Act down to a late 
period, the question of motive was habitually described as testing 
the validity of the transaction. Lord Justice Bo wen, if I remember 
rightly, first pointed out.that the word '' motive " is not used in the 
section — ^that the word is " view " ; and he pointed out that you 
have no right, because the older cases were decided on the test of 
motive, now to use motive as a test. The distinction between 
'^ view " and ** motive" may in some cases be a fine one, but in my 
opinion the present case is a very happy illustration of the dis- 
tinction between the two things. If what he intends to do is to 
prefer, he does it with a view, though perhaps he might not be said 
to do it with the motive. 

Henn Collins, J., concurred. 

Appeal aUoxced. 

Solicitors : Hughes <t Mason, Coventry, for the trustee. 
RohhinSy Billing d Co., for the respondent. 
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PRACTICE. 

In he ALEXANDER, Ex pabtb ALEXANDER. ^fLiU 

Bbfosb 
Bankruptcy Act^ 1883, sectwii 4, wh-sectian 1 (g), thb Master 

OF THE Bolls, 
Bankrupicy notice — "Final judffment" — Judgment in partnership action — Lofes, L.J. 

Account and enquiry directed — Order for payment of costs up to trial, ^"^uoJ''^* 

By the jadgment at the trial of an action in tlie Chancery Division it jv^^^,. 
was declared that a partnership between the plaintiff and the defendant 27th. 
onght to be dissolved as from the day on which the writ was issued, and 
an order was made accordingly. 

The judgment further directed that an account should be taken of all 
dealings and transactions between the plaintiff and the defendant as co- 
partners, and that an enquiry should be made of what the property 
belonging to the partnership consisted, and that payment of what should 
be found due should be made accordingly. 

And it was ordered that a counter-claim of the defendant should be 
dismissed, and that the defendant should pay to the plaintiff his taxed 
costs up to and including the trial, including his costs of the counter-claim. 
The subsequent costs were reserved and liberty to apply was given. 

Held : — That this was a final judgment in &vour of the plaintiff for the 
amount of the taxed costs ; and that the plaintiff was entitled to issue a 
bankruptcy notice under section 4, sub-section 1 (g) of the Bankruptcy 
Act, 1883, against the defendant for that amount. 

The fact of the existence of other disputes between the paities does not 
prevent a judgment which decides one of the matters in dispute from being 
a final judgment. 



T 



HIS was an Appeal by the debtor from a receiving order which 
had been made against him by Mr. Begistrar Giffard. 

The petition presented against the debtor, Dr. L. C. Alexander, 
alleged as the act of bankruptcy that the debtor had failed to 
comply with the requirements of a bankruptcy notice duly served 
on him under section 4, sub-section 1 (g) of the Bankruptcy Act, 
1888, by Captain Lindoe, the petitioning creditor. 

This bankruptcy notice was in respect of a sum of J612S 4«. 2d., 
which was the amount of certain taxed costs due from the debtor 
under a judgment in an action brought against him by Captain 
Lindoe in the Chancery Division of the High Court. 
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1891. The debtor and the petitioning creditor had been partners as 

In &b clubowners, and had been engaged in the formation of a cigar 

Ex PARTE Cl"^- 

Alexander. gy jjjg statement of claim in the action Captain Lindoe claimed 
that the partnership might be dissolved as from March 24th, 1890| 
the day on which the writ was issued, and that the proper accounts 
and enquiries might be taken and made. 

The debtor by his statement of defence alleged that the partner- 
ship had been determined by him by a notice dated March 1st, 
1888 ; and he counter-claimed to have the accounts of the part- 
nership taken as on that date, and payment by the plaintiff 
accordingly. 

On June 10th, 1891, judgment in the action was given by Mr. 
Justice NoHTH, by which it was declared that the partnership ought 
to stand and be dissolved as from March 24th, 1890, the day on 
which the writ was issued ; and it was ordered that an account 
should be taken of all dealings and transactions between the plain- 
tiff and the defendant as co-partners, and an enquiry made of what 
the partnership property consisted : And it was ordered that the 
balance due from either of the parties to the other should be paid 
accordingly. The defendant's counterclaim was dismissed. And it 
was ordered that the defendant should pay to the plaintiff his taxed 
costs of the action up to and including the trial, including his costs 
of the counterclaim. The subsequent costs were reserved, and 
liberty to apply was given. 

The plaintifi^s costs of the action were taxed at dE123 As, 2d., 
and in respect of this amount the bankruptcy notice was issued 
against the debtor and the receiving order made. 

The debtor now appealed from this order. 

Sidney Woolf, Q.C. {Gerviaine with him) : for the debtor. 

The order for payment of costs here was not a "final judgment ** 
within the meaning of section 4, sub-section 1 (^) of the Bank- 
ruptcy Act, 1888. That order was only part of a judgment which 
was not final, because the action would have to come back to the 
Court after the account had been taken and the enquiry made. What 
the registrar ought to have done was to have adjourned the petition 
until after the account ordered had been taken. 
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[Lopes, L.J. : It seems to me that the case of In re Faithful^ i89i* 

Ex parte Moore (see antey Vol. 11. p. 52 : L. K. 14 Q. B. D. 627 ; ik kb 

54 L. J. Q. B. 190; 52 L. T. 376 ; 33 W. R. 438), which was E'^^'f^//' 

decided in this Court is dead against you.] Albxandbr. 

In that case in consequence of a breach of covenant of articles of 
partnership, an action was brought in the Chancery Diyision and 
judgment obtained restraining the defendant from carrying on 
business within a certain radius — dissolying the partnership — 
ordering an enquiry as to the amount of damage sustained by the 
plaintiff — and further ordering the costs of the defendant to be 
paid-and pending the enquiry as to the damages, the costs were 
taxed and only a portion being paid a bankruptcy notice was served 
on the debtor in respect of the remainder. It was held that the 
sum in respect of which the bankruptcy notice was served was due 
under a final judgment within the meaning of the section, the 
amount in question being wholly independent of the result of the 
enquiry. But that case is distinguishable from the present one. 
Here the Court has not finally disposed of the matter, and the 
matter must come before the Court to be finally disposed of. This 
order to pay the costs is only part of a judgment which is not final, 
because the action must come back to the Court after the account 
has been taken of all dealings and transactions between the plain- 
tiff and defendant as co-partners, and an enquiry made of what the 
partnership property consisted. In the case of In re Faithfully 
Ex parte Moore (see ante^ Vol. 11. p. 52), everything had been done 
by the Court, and because of that it was held that the order was 
final. (Cotmsel also referred to In re Riddell, Ex patie Earl of 
Strathmore, see ante, Vol. V. p. 59 : L. E. 20 Q. B. D. 512.) 
There is also a further question in this case as to whether the 
debtor had not a set-off or counter-claim exceeding the amount of 
this debt. 

Hamilton : for the petitioning creditor was not called upon. 

The Mastee op the Rolls (Lord Esher) : 

It seems to me that this case is governed by In re Faithfidl, Ex Judgment. 
parte Moore (see arite. Vol. 11. p. 59). Here there were several 
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1891. matters in dispute between the parties before Mr. Justice NortHi 
]^7m ^^d amongst them he separated one from the rest — ^the question at 
^"partb' ^^^^ ^^ *^^ partnership was determined. When he did that 
Albxandek. what was it ? It was a claim by one party and a denial by the 
other. The learned judge separated that and made a declaration 
respecting it, and he directed that the defendant should pay the 
costs up to the trial. He did not reserve the question of those costs 
or stay the taxation, but he made an out-and-out order that those 
costs should be paid by the defendant as soon as they had been 
taxed. With regard to that separate part he ordered costs, and as 
to that part it was a '' final judgment/' because it has not to come 
back before the Court again. There was nothing to be done but to 
tax the costs, and when they were taxed, the judgment would 
become absolutely final and execution could be issued upon it, and 
it would support a bankruptcy notice. We are really saying again 
to-day what the Court said in In re FaithfuU, Ex parte Moore (see 
ante, Vol. U. p. 52). That case shows that the existence of other 
disputes between the parties does not prevent the judgment which 
decides one of the matters in dispute from being a final judgment. 
The arguments which have been used on behalf of the appellant 
to-day are the same as those which the Court overruled in that 
case. But it is further contended that this debtor had a set-off. But 
section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, requires 
that a debtor against whom a bankruptcy notice has been issued 
must '' satisfy the Court " that he has a counter-claim, set-off or 
cross-demand which equals or exceeds the amount of the judgment 
debt, and which he could not set up in the action in which the 
judgment was obtained. This debtor tried his best before the 
registrar, and the registrar on the facts has found against him, and 
it seems to me that the registrar was right in not being satisfied. 
The act of bankruptcy was proved. There was a good petitioning 
creditor's debt, and the receiving order was, therefore, rightly 
made. 

LoPES, L.J. : 

I am of the same opinion. I think the case is governed by In 
re Faithfully Ex parte Moore (see ante, Vol. 11. p. 52). 
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Kay, L. J. : I89i. 

I agree. It is said that in the same judgment ordering the . ^^ ^ 
costs to be paid at once there are accounts directed to be taken Ex pabtb 
under which there may turn out to be a larger sum due from the "*^ 
plaintifif to the judgment debtor who owes these costs. No doubt 
that is a distinction between this case and that of In re Faithfuly Ex 
parte Moore (see ante, Vol. II., p. 52). There from the nature of 
the enquiry directed it was impossible that anything could be found 
due to the defendant. But is that a reason why this judgment 
should not be considered a final judgment qua these costs? No, 
it is not. It seems to me to be a distinction without a difference. 
It may be that the result of the accounts being taken will add to 
the indebtedness of the judgment debtor ; or it may be that the 
judgment debtor may become entitled to some payment. But if 
the learned judge had thought fit he could have said that he would 
not order the costs at once, but have directed them to abide the 
eyent. For my own part, I cannot doubt that it was a final judg- 
ment as to these costs. But it is said that since the judgment a 
claim has arisen by the judgment debtor against the other party 
which will result in an indebtedness larger than the costs. There 
are two answers to that. One is that the registrar examined into 
the matter and did not believe in it. The other is that an action 
was brought to establish the claim and a summons was taken out 
to stay and it was stayed because the claim was a claim which 
could be brought into the partnership account. In my opinion the 
decision of the registrar was right and this appeal ought to be dis- 
missed. 

Appeal dismissed. 

Solicitors : Hindson, Miller d- Vernon, for the debtor. 

Wynne, Holme d Wynne, for the petitioning cre- 
ditor. 



M.B. — ^VOL. IX. 
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PBACnCE. 

COURT OP In BE KEAYS, Ex parte KEAYS. 

. APPEAL. 

^AOTB* ^^ BafjJcruptcy Act, 1890, section 8, sub-section 3 ( / ). 

Lopes L. j! ^^f^W^ ^f hankrupt — Suspension of order — Rash and hazardous speculations — 
Kay, L. J. Solicitor engaging in speculative business, 

1891. 

^""T'^ In 1885 the bankrupt, who was a aolicitor in practice, and was possessed 

Decetnber 4th, ^f ^y^^^ ^£34,000, agreed with a person who had purchased the life interest 

of certain estates in a liquidation to lend £5000 for the purpose of deve- 
loping the estates, and this business was subsequently carried on in 
partnership, the original purchaser having entire control of the business, 
and the solicitor exercising no supervision, and keeping no accounts. 

The project turned out to be an entire failure, and the parties became 
bankrupt. 

On application by the solicitor for his discharge, an order was made by 
the registrar suspending the discharge for four years on the ground that 
the bankrupt had brought on or contributed to his bankruptcy by rash 
and hazardous speculations within the meaning of section 8, sub-section 
3 (/) of the Bankruptcy Act, 1890. 

Held: — That the order of the registrar was right: that the Court 
declined to attempt to de6ne what would in every case amount to rash 
and hazardous speculation, but that it wa9 clearly of opinion that the 
bankrupt in the present case had entered into hazardous speculations, 
and that he had been most rash in doing so. 

Whenever a solicitor who is engaged in practice enters into another 
business which involves speculation he will, in the event of subsequent 
bankruptcy, run great risk of being held to have been rash in so doing. 



T 



HIS was an Appeal from an order of Mr. Registrar Brougham 
by which he suspended the bankrupt's discharge for a period of 
four years. 

The bankrupt F. L, Keays was a solicitor in practice, and in 
1884 he came into possession, through a legacy, of £84,000. 

In 1885 he became acquainted with a Mr. A. Burt', who had 
contracted to purchase the life interest of the estates in Sir Bichard 
ManseVs liquidation. 

A suggestion was made by Burr to Keays that the latter should 
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advance ^£5000 for the pnrpoBe of deyeloping the estates, which I89i. 
was done. Xn rb 

Subsequently Keays and Burr became partners, it being agreed jjf "^^ 
that Burr should manage the whole business, and that he Kbatb. 
should have three-fourths and Keays one-fourth of the profits to 
be made. 

No articles of partnership were drawn up, and Keays trusted 
entirely to Burr^ he himself exercising no superrision and keep- 
ing no accounts of the business. 

The project which included amongst other things the laying out 
of a pony racecourse, grand stand, &c., at Swansea, turned out to 
be an entire failure, the whole of the dE84,000 belonging to Keays 
being lost, while in addition very large liabilities were incurred to 
thd extent of something like dG17,000. 

He consequently became bankrupt, and on his subsequent appli- 
cation for an order of discharge the official receiver submitted {inter 
alia) that the bankrupt had been guilty of rash and hazardous 
speculations within the meaning of section 8, sub-section 8 (/), of 
the Bankruptcy Act, 1890. 

The registrar suspended the bankrupt's discharge for four years 
and from that order the bankrupt now appealed. 

E. Cooj>er Willis, Q,C. (Powell with him) : for the bankrupt. 

The offences stated in the report of the official receiver under 
section 8 of the Bankruptcy Act, 1890, were that the bankrupt's 
assets were not of a value equal to 10a. in the pound on the 
amount of his unsecured liabilities : that he had not kept proper 
books of account : and that he had brought on or contributed to 
his bankruptcy by rash and hazardous speculations. The charge 
of rash and hazardous speculations is by far the most serious, and 
if I can get rid of that it is clear that a suspension for four years is 
too long. There were no rash and hazardous speculations by the 
bankrupt within the meaning of the Bankruptcy Act. The bank- 
rupt was a solicitor earning £500 or £600 a year from his prac- 
tice, and he also had this legacy of £34,000. He met Burr and 
was persuaded at first to lend him £5000 to develop the estates 
which Burr had bought. Afterwards he seems to have drifted 
into a kind of partnership, and continual calls were made on him 

c 2 
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1891. for money, but there were no articles of partnership. All the 
Inrb management was in the hands of Burr, and the bankrupt had no 

ExVab' ^^®* *'^** ^® ^*® *^ ^^ ^®^ ^ ^^^ extravagant dealings of this kind, 
Kbays. and he had no knowledge of the debts being incurred. He was at 
most a dormant partner. No doubt it was a speculation on the 
part of Burr but it was not on the part of Mr. Keays. The fact 
that he entrusted all his money to Burr who speculated with it, 
did not amount to rash and hazardous speculations on bis part. 
The £5000 first lent was to be secured by a mortgage or charge 
on the Hansel property, but I admit that it does not appear to 
have been carried out. In the case of Ex 'parte Downman, In re 
Downman (82 L. J. Bank. 49) it was held, under the Bankruptcy 
Act, 1861, that a speculation was not rash and hazardous unless it 
was not only dangerous, but such as no reasonable man would enter 

into. Lord Westbuby in his judgment said " the next 

question was whether these contracts, though bond fide entered 
into, did not deserve the name of rash and hazardous speculations. 
It was extremely diflScult to assign anything like the limit that 
might be put upon language of that general character, which un- 
fortunately had been introduced into the clause, and the form of 
which it was necessary to use, but which were so painfully in- 
definite as to leave the judge a large amount of discretionary power, 
which might frequently lead to the decisions of one judge being at 
variance with those of another. A gentleman contracted with the 
owner of a mine to give him a sum of money for the mine, the 
contract being dependent on the formation of a company. This 
was such a transaction as was frequently entered into, and flourish- 
ing concerns beneficial to all parties frequently originated in this 
way. He could not say that a transaction of that kind, apparently 
bond fide in this sense, that the scheme was practicable and 
capable of being fairly and honestly brought into operation, was to 
be branded with the name of a rash and hazardous speculation. 
There might no doubt be great danger in it, inasmuch as success 
was not certain, but in order to bring it within the condemnatory 
clauses of the Act, it would be necessary to find that it was not 
only a speculation, but a rash speculation, and a hazardous specu- 
lation. Probably the important word in the clause was * rash,' that 
is, such a speculation as no reasonable man would enter into." 
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[The Masteb op the Rolls : We appear to have doubted what 1891. 
Lord Wbstbury said there in the case of In re Young, Ex parte j^^ 
Young (see ante, Vol. II. p. 87).] E^ ""rlEii 

Ebats. 

That is the case of the managing director of a mining company 
who advanced both his own and borrowed money to the company. 

[The Master of the Bolls: Yes; and all the members of 
this Court declined to attempt to define generally what may be 
considered a rash and hazardous speculation. Lord Westbury's 
judgment was read to us and the remark I made was ''There is the 
difficulty. What did the Lord Chancellor mean by the term 
'reasonable man.' " Then in my judgment I say that I will not 
** venture to give an exhaustive definition of the term ' rash and 
hazardous speculations ' : more especially when a learned Lord 
Chancellor has attempted to do so, and in my opinion has not 
succeeded in doing it very well. The question here is, was this 
man doing a reasonable thing or not ? "] 

In the present case at the time the first arrangements were made 
with Burr, the bankrupt did not contemplate that the matter would 
turn out as it did, and that he would be called upon for such a sum 
as this. 

[Kay, L.J. : This man was a solicitor. There are some remarks 
of the Master of the Rolls in the case of In re Salaman, Ex 
parte Salaman (see ante, Vol. 11. p. 61 : L. R. 14 Q. B. D. 936 ; 
64 L. J. Q. B. 288 ; 52 L. T. 878) which I do not think you can 
like.] 

MeUor {Herbert Reed with him) : for the official receiver, was not 
called upon. 

The Master of the Rolls (Lord Esher): 

The question in this case which has been argued is whether the Jadgment. 
registrar was right in finding that this bankrupt had '' brought on 
or contributed to his bankruptcy by rash and hazardous specu- 
lations." Whether that is so or not must be in every case a ques* 
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1891. tion of fact, and the registrar here has found the fact against the 
Ix RB bankrupt* This is an appeal on a question of fact, and it requires 
Ex PAM * ^'^'y s^roDJf cas^ to l^ftd ^s to overrule the registrar. That 
Kbays. question of fact has in argument here really come to this : — ^What 
is the true construction of section 8, sub-section 8 (/) of the Bank- 
iniptcy Act, 1890 ? It is said that this bankrupt had not entered 
into speculations. For my own part I decline to say what in every 
case is a speculation and what is not. But that this was a specu- 
lation I have no doubt, in which this man who was not the owner 
of the property was to become a partner with a man who had 
bought a life interest in certain property for the purpose of deve- 
loping the land which was not his own and where the success of 
that which was contemplated would depend on whether the land 
became remunerative building land or not. To say that that was 
not a speculation is beyond argument. It depends on whether the 
land when developed would realise a profit or not. It is a mere 
question of whether or not it would succeed. There was no cer- 
tainty whatever about it, and if a man advances money on that 
which may succeed or may not it must be a speculation. But to 
come within the section not only must there be a speculation, but 
it must be a hazardous speculation. But when it is a mere chance 
whether the thing succeeds or not it must be hazardous. Of course 
when the question is considered with respect to the person entering 
into the speculation, what may be hazardous to one man may not 
be BO hazardous to another. If a man has a million of money it 
may be understood that a certain scheme may not be so hazardous 
to him as it would be to another man. But then there is the other 
word " rash " to consider. The word '* rash " must apply to the 
conduct of the bankrupt alone, according to his condition and the 
circumstances and facts of the particular case. What was the con- 
duct of this solicitor ? This was a hazardous speculation as I have 
said. Was it rash of him to enter into it in the way he did and in 
the position he was ? He was a solicitor earning, it is said, from 
his practice some £*500 or iB600 a year, and he could not carry on 
his business without attending to it closely. It required all his 
time, and he obviously thought so, because he kept to his own 
business and left all the other business to his partner. But it 
seems to be rash for a man like that to enter into a business to be 
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managed by a person other than himself, and if it was a hazardous 1891. 
specalation what he did was to enter into a hazardous speculation j^ » 
to be managed by another person, he not having the time to see ^^^^^ 
after it. He entered into partnership without enquiring what Kbats. 
liability he was incurring — or even really enquiring whether ho was 
a partner or not — ^with a man of whose means he knew nothing at all. 
He entered into an indefinite partnership with him which might 
land him in indefinite loss. And it seems to me there is the ques- 
tion whether after that he did not go on rashly. He advanced at 
first £5,000, and was to get a mortgage as security. He does 
not get it, and after that, as he says, he drifts into partnership. 
Claims are made on him for large sums, and it is never shown that 
he ever made enquiry as to how the moneys had been spent. He 
allows the matter to go on, and he ends by spending all his own 
£84,000, and also becoming liable for something like £17,000 
besides. He allowed the business to go on unchecked and unen* 
quired into, he himself attending to his own business as a solicitor. 
Without attempting to determine what is rash in all circumstances, 
I have no doubt that the conduct of this man was rash. And I say 
further that any solicitor in practice who undertakes another 
business which involves speculation is almost sure to be found to 
have been rash in entering into that business at all. 

Lopes, L.J. : 

It was said first that what the bankrupt entered into here was 
not a speculation at all. I think that point is not arguable. Then 
there is the question whether, if it was a speculatioui was it rash 
and hazardous ? Without attempting to define exhaustively what 
is a rash and hazardous speculation, I may say that in my opinion 
a speculation which no reasonably careful man would enter into 
having regard to all the circumstances of the case is a rash and 
hazardous speculation. And by all the circumstances of the case I 
mean, his own means and all the surrounding circumstances con- 
nected with the matter. Here a solicitor with £84,000 departs 
from his ordinary business and embarks in speculative business. 
He drifts into an indefinite partnership and finally brings himself 
into the position in which he now is. It is impossible to say his 
conduct was not rasb, or that the I'egistrar was wrong in making 
the order he did. 



21 DANKRUITOV REPOlim 

im. Kay, L J. : 

Iff u» I agroo. This was a spoculation undoubtedly, and I will only 

Kx TAMTii call aitoniion to ono point to which referonco has not been made. 

It appears that Durr had bought a life interest in certain property 



under the liquidation of Bir Richard Mansel — a life interest in real 
property— a life interest — and Burr was to develop this property. 
If Hir Ilichard Mansel died the money laid out on the land would 
bo gone. Tho term ''rash" refers clearly to the conduct of the 
bankrupt, and it is impossible to say that the registrar was wrong 
in holding that this man had been guilty of rash and hazardous 
speculations. I will only add one other word, and it may perhaps 
Horve as a warning to solicitors entering into building speculations. 
I think any solicitor who departs from his ordinary business and 
enters into speculations of this kind of developing property runs 
very groat risk of finding himself in the position which Mr. Keays 
now occupies. 

Appeal diiinissed. 

Solicitors : F. L. Keays, for the bankrupt. 
IlUcott, for the official receiver. 
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PRACTICE. 

In re bates, Ex parte HOBBS. Bbvoub 

Mr. JvflTicB 

Bajikruptcy Act, 1883, wdion 64. Williamb. 

1892 
Property of bankrupt — Coiti — Motion by tnutee to declare bank-note part of ^^ ' 

debtor's eataU— Claim of person throiigh whose account note passed for costs* January 16(A. 

The bankrupt, on the eve of his bankruptcy, possessed himself of 
moneys belonging to his estate, which he paid into a banking account 
opened by him for that purpose, and a cheque was drawn by the bankrupt 
on this account in favour of his housekeeper, in payment of which she 
received a Bank of England note for £fiOO. 

This note, payment of which had been stopped by the trustee, was 
subsequently presented by the National Bank of Scotland, it having been 
paid in by a customer who stated that he had merely passed the same 
through his account as a matter of convenience for the person to whom 
the note was originally given. 

A motion having been launched by the trusted to declare the note to bo 
his property, an arrangement was come to by which the claim of the 
bankrupt's housekeeper was withdrawn, and the person through whose 
account the note had passed also made no claim to retain it, but he applied 
to have paid thereout the costs to which he had been put, and to get such 
a receipt for the balance of the money as would be an answer to any action 
in connection with the note which might hereafter be brought against 
him. 

Held : — That, even assuming every assistance had been afforded to the 
tnistee, no ground hod been shown why the trustee should pay costs ; and 
that the only order the Court coidd make was an order in the termi of the 
trustee's notice of motion, no order being made as to costs. 



T> 



HIS WAS an Application on behalf of the trustee in the bank- 
ruptcy for a declaration that a certain Bank of England note for 
£600, No. 98388, and dated February 14th, 1889, was as against 
the respondents, O. 7>. Peten and Pauline WilhelmB, the property 
of the trustee. 

The receiving order was made against the banki*upt Robert 
Bates, on July 13th, 1891, the act of bankruptcy alleged being the 
absconding of the debtor with intent to defeat and delay his 
creditors on or about June 80th, 1891. 
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1892. The debtor did not attend the first meeting of creditors nor 

In RE surrender for his public examination; and on August llth, 1891, 

Ex^™TB *^ order was granted by Mr. Registrar Brougham to the trustee to 

HoBBs. prosecute the bankrupt for oflfences under section 11, sub-section (5) 

of the Debtors Act, 1869, a warrant being issued for his arrest. 

The facts showed that on the eve of his absconding the bankrupt 
possessed himself of moneys belonging to his estate to the extent 
of £1,075 58, lOrf., which he paid into an account opened by him 
for the purpose with the Paddington Branch of the London and 
County Bank. 

A cheque was drawn by the bankrupt on this account in favour 
of Pauline Wilhelms, who acted as his housekeeper, in payment of 
which she received the note for JB500 now claimed by the trustee. 

Payment of the note was stopped by the trustee, and nothing 
was heard of it until October, 1891, when it was presented by the 
National Bank of Scotland; and upon enquiry at the Bank of 
Scotland it was ascertained that the note had been paid in by the 
respondent (?. D. Peters, with whom the trustee subsequently had 
an interview. 

At such interview the trustee fully explained to Mr. Peters that 
he claimed the note, and was informed by Mr. Peters that it had 
been handed to him by Pauline Wilhelms, whose parents he had 
known for some years, merely for collection, and that he had given 
her no consideration for the note, but had merely passed the same 
through his account as a matter of convenience for her. 

On October 9th, 1891, a letter was vnritten by the trustee asking 
Mr. Peters to hand over the note on the trustee giving a proper in- 
demnity, and further suggesting that if the note was not handed over, 
it should be paid into the bank to the joint credit of Mr. Peters and 
the trustee until the hearing of the present motion, but these pro- 
positions were declined ; and on October 13th an injunction was 
granted by the Court restrainiag Peter,s and his agents from 
receiving payment of the note until after the hearing of the 
motion. 

The trustee was at first unable to find the respondent Pauline 
Wilhelms who had gone away with the bankrupt, but he subse* 
quently succeeded in doing so, and an arrangement had now been 
come to with her by which her claim to the note had been withdrawn. 
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The respondent O, D. Peters made no claim to retain the note 1892; 
but he applied to have paid thereout the costs to which he had been ly ^^ 
put, and he further claimed such a receipt for the balance of the ^x partk 
money as would be an answer to any action which might hereafter Hodbs, 
be brought against him by Pauline Wilhelms in connection with 
the said note. 

The claim as to costs was opposed by the trustee. 

Cautiey : for the trustee. 

Miss Wilhelma has now withdrawn her claim to the note under 
an arrangement which has been come to with her. Mr. Peters 
does not claim it, but he wants his costs out of the estate. To 
that the trustee objects. Mr. Peters has never assisted the trustee 
but has rather thrown obstacles in his way. He refused to hand 
the note oyer under an indemnity or to consent that it should be paid 
into a joint account. He makes no claim to the note and has no 
right to come to the Court at all, and haying done so he must pay 
his own costs. 

Probyn : appeared for Miss Wilhelms. 

Brown : for Mr. Peters. 

There is no ground for the statement that the trustee has not 
been properly assisted. Mr. Peters is an entirely innocent party. 
He knew Miss Wilhelnis, who came to him and asked him to change 
the note* She told him that she was married to a Mr. Bates and 
that the money had belonged to her before her marriage and was 
her own property. At her request and for her convenience he went 
to the Bank of Scotland to get the note changed. He himself 
makes no claim to it except to have paid out of it the costs to 
which he has been put in connection with the note, and he also 
claims to get such a receipt as will be an answer to any action which 
may hereafter be brought against him in connection with the note 
by Miss Wilhelms. 

[Vauohan Williams, J. : Even supposing that Mr. Peters has 
assisted as much as he could and has exercised all discretion, why 
should the Court make the trustee pay his costs ?] 
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18)2. 
Batm, 

Ex PARTS 
nOllBf. 



He bag been brougbt mto Court. He is in an equivalent 
position to tbat of a stakeholder of tbe J£600, and that being 
so he is entitled to costs and to be made safe against any future 
claim. 



[Vauohan Williams, J. : Mr. Peters is unfortunate in having 
previously known Miss Wilhelms. Assuming he has done 
nothing wrong, the trustee has done nothing wrong. Why should 
the trustee pay his costs ? Take the example of interpleader pro- 
ceedings. If a person is made stakeholder by both parties he 
\^ould get costs. But if made so by one party surely he would not 
necessarily get his costs ?] 

I would submit that it is almost the universal practice in 
interpleader proceedings for a person in such a position to get 
costs. 



Jndgmont. 



Vauohan Willums, J. : 

I am of opinion that no ground has been shown why the Court 
should allow costs. There is no ground for giving costs at all. 
Even according to the story of Mr. Peters himself, the note came 
iuto his possession by his own voluntary act. He was not an 
officer of the Court or anything of that kind, and there was no 
obligation on him to take possession of it. He now wishes for an 
order for his own protection and relief, and that being so it would 
seem that he ought to pay the costs of it. The trustee does not 
appear to have done anything wrong, and there is no reason why he 
should pay the costs out of the bankrupt's estate. If there is any- 
thing which shows why the trustee should not be called upon to 
pay the costs it is paragraph 10 of Mr. Peters' own affidavit. He says 
there " I make no claim to the said £600 note except to have paid 
thereout the costs to which I have been put in connection with the 
said note, but I claim to get such a receipt for the balance of the 
money as will be an answer to any action which may hereafter be 
brought against me in connection with the said nots by the said 
Pauline Wilhelms.*' He takes up that position for his own pro- 
tection but he cannot make the trustee pay the costs. There 
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mnst be an order in the terms of the notice of motion and of the 1892. 
additional terms as agreed under the arrangement which has been i^Tkb 
come to with Miss Wilhelms, and Mr. Peters must pay his own Batbs, 

' *^ •' Ex PABTS 

costs. HOBBS. 

Order accordingly. 

Solicitors : Bundle ct Hobrow, for the trustee. 
Linklaters d Co., for Mr. Peters. 
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PEACnCE. 

Bbfoeb Ii, re von WEISSENFELD, Ex pabte HENDKY. 

Mr. JusTicB 
Vauouan 

Williams. Banhnwtcy Act, 1883, section 25. 

1892. 

wv^ Bankruptcy BuUSy 1886, Rules 28 and 31. 

January IBthf 
19th, 20th, Absconding debtor — Warrant of arrest — Execution of vmrrant — Debtor loithin 
'a ffi^A ' locked door — Authority to break open door — Motion by trustee to declare 

property part of bankrupts estate — Purchase by third parties — Claim by 
purchaser to appear on motion — Locus standi — Su^ension of ujarrant of 
arrest against absconding debtor to enable him to give evidence. 

Where a warrant is issued for the arrest of an absconding debtor who 
has failed to surrender to bankruptcy proceedings taken against him, such 
debtor cannot avoid the execution of the warrant by sheltering himself 
behind a locked door. 

Such warrant of arrest is an authority to the officer charged with its 
execution to break the door and to go in and arrest the debtor inside the 
house where he is known to be. 

On the hearing of an application by the trustee in the bankruptcy to 
declare certain property alleged to have been transferred by the bankrupt 
to the respondents to be part of the bankrupt's estate, objection was taken 
to the motion being heard on the ground that certain of the property 
claimed by the trustee had been sold by the respondents to the parties 
taking the objection, and that no notice of motion had been served upon 
them. 

Held : — That the objection must fail : that any order made upon the 
motion would affect only the right of the trustee and the respondents, and 
would not affect the rights of any other person ; and that the parties taking 
the objection had no locus standi to be heard. 

Where, after the issue of a warrant for the arrest of an absconding 
debtor, and while such warrant was still unexecuted, a motion by the 
trustee came on for hearing to declare certain property alleged to have 
been transferred by the bankrupt to be part of his estate, and an appli- 
cation was made to the Court on behalf of the respondents to the motion 
that protection from arrest might be afforded to the bankrupt in order 
that he might be induced to come forward and give evidence in their 
favour. 

The Court, after ascertaining that the trustee consented under the 
circumstances not to insist upon his strict rights and that fall justice 
might be done between the parties, upon bail being given by two sureties 
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in £260 each for the future appearance of the bankrupt, suspended the 1892. 
execution of the warrant until further oitler in order that the bankrupt 't-' 
mifht be called. _ ^*" 

V0NWBX88BK- 

TWLD, 
lExPA&TB 
HIS was an Application by the trustee in the bankruptcy for H*^*^* 

an order (1) that notwithstanding the alleged execution by the 
bankrupt of an instrument dated December 8rd, 1890, whereby 
the bankrupt purported to transfer to the Concentrated Produce 
Company (Limited) certain freehold properties known as Stone- 
leigh House and Grafton House, situate at Clissold Park, Stoke 
Newington, it might be declared that such properties together with 
the plant, machinery, &c., on the said premises were the property 
of the bankrupt divisible amongst his creditors, and as such vested 
in the trustee : (2) that the furniture in the said Stoneleigh House 
which by a bill of sale purporting to bear date November 18th, 
1890, the bankrupt purported to convey to the Concentrated Pro- 
duce Company (Limited) was the property of the bankrupt divisible 
amongst his creditors and that such bill of sale was void under the 
Bills of Sale Act, 1882, or alternatively as fraudulent as against 
the creditors in the bankruptcy. 

The debtor Dr. SpringmUhl von Weissenfeld was an analytical 
chemist and was stated to be the discoverer of an invention, in 
respect of which he had taken out a patent, for concentrating grape 
juice at the place where the fruit was grown, so that wine could be 
produced from it in other countries and a considerable amount 
saved in freight. 

The properties of Stoneleigh House and Grafton House were 

4 

purchased in the name of the bankrupt in 1888, but on November 
7th, 1890, judgment was recovered against him by the petitioning 
creditor in an action for goods and machinery supplied, a receiving 
order being made on January 16th, 1891, upon which adjudication 
followed. 

The bankrupt did not surrender to the proceedings for the 
purpose of completing his public examination and a warrant was 
issued for his arrest, which, however, had not been executed. 

It appeared that immediately before his bankruptcy the bank- 
rupt had transferred the properties of Stoneleigh House and 
Grafton House and the furniture contained in the former to the 
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1892. respondents to the present motion, the Concentrated Produce Gom- 
Tn KB V^^J (Limited), and the trustee now sought to set this transfer 
VoNWEi8gB2c-|^gjj^ as fraudulent against him, it being in effect contended in 
Ex FAKTB support of the motion that the bankrupt was himself the Company 
and that the transfer was really made for the sole purpose of putting 
the property out of the reach of the creditors, and of enabling the 
bankrupt to retain possession of it notwithstanding his bank- 
ruptcy. 

On the other side it was stated that the properties were 
not bought by the bankrupt for himself but as trustee for the 
respondent company, and that the transfer now sought to be set 
aside was only a transfer of property which actually belonged 
to them. 

Muir Mackenzie (Cleave with him) : for the trustee in bank- 
ruptcy. 

Sidney Wool/, Q.C. {Herbert Reed and H. Jacobs mth him) : for 
the Concentrated Produce Company (Limited^ 

Muir Mackenzie : proceeded to open the case. 

Mulligan: for the American Concentrated Must Company 
(Limited). 

I have an objection to take to this motion being heard. I appear 
for the American Concentrated Must Company (Limited) who have 
purchased from the present respondents, the Concentrated Produce 
Company, certain of this property claimed by the trustee. I make 
this application under Rules 28 and 81 of the Bankruptcy Rules, 
1886. Rule 28 provides that ** Where any party, other than the 
applicant, is affected by the motion, no order shall be made, unless 
upon the consent of such party duly shown to the Court, or upon 
proof that notice of the intended motion and a copy of the 
affidavits in support thereof have been duly served upon such party : 
Provided that the Court, if satisfied that the delay caused by pro- 
ceeding in the ordinary way would or might entail serious mischief, 
may make any order ex parte upon such terms as to costs and 
otherwise, and subject to such undertaking, if any, as the Court 



Hrndry. 
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may thiuk just ; and any party affected by such order may move to 1892. 
set it aside." And Bale 81 provides that " If on the hearing of ly hb 
any motion or application the Court shall be of opinion that any rw^^^' 
person to whom notice has not been given ought to have, or to ^J^^" 
have bad, such notice, the Court may either dismiss the motion 
or application, or adjourn the hearing thereof, in order that such 
notice may be given, upon such terms as the Court shall think 
fit." Property cannot be affected without service of notice of 
motion, and I am entitled to service and to be heard on this 
motion. It is asked to take my property away. 

[Vaughan Williams, J. : It is only asked to declare that as 
between the litigants the property is the property of the trustee. 
How will that order affect you ? ] 

If an order is made according to the notice of motion that not- 
withstanding the execution of the transfer by the bankrupt these 
properties and all the plant, machinery and utensils on the 
premises are the property of the bankrupt, it will be a declaration 
that my property is the property of the bankrupt and nothing short 
of it. 

[Valghan Williams, J. : It does not seem to me that any pro- 
cess could issue on the order which would bind you in any way.] 

I should be affected by the order. This is really in the nature 
of an application in rem that the bankrupt is entitled to these 
specific chattels to divide amongst his creditors. 

[Vaughan Williams, J. : It is an application against someone 
to whom it is alleged the property does not belong that as against 
that person it belongs to the trustee.] 

This application certainly seems to extend to my property, and 
I ask that the notice be limited so as not to affect my property, or 
that the motion should not be proceeded with without my being 
served and heard on it. 

M.B.— VOL. IX. D 
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1892. Vaughan Williams, J. : 

In HB I think there is nothing in this ohjection. In my opinion you 

Von Wbisben- ^ , i.j*xi.i.ji 

have no locus standi to be heard. 



FBLD, 

Ex PABTB 

HSNORY. 



The case was then proceeded with on the merits, the contentwn 
of the trustee being supported by most voluminous documentary 
evidence and also by something like twenty witnesses tolio were 
examined and cross-examined at great length. 

January 19th. 

Sidney Woolf, Q,C. : 

Before opening the case for the respondents I have an applica- 
tion to make that I may be enabled to call the bankrupt as a 
witness. He has not surrendered to complete his public examina- 
tion and a warrant was issued by the registrar for his arrest. 
Under these circumstances he declines to come forward, and what I 
ask is that either he may come here and that upon proper sub- 
mission the warrant may be discharged, or that at any rate he may 
come and leave the Court without being arrested. 

Muir Mackenzie : 

An application similar to this has been made to Mr. Registrar 
Linklater, 'and has been refused more than once. The bankrupt 
applied that the warrant might be withdrawn and that he might 
come and attend his public examination. The registrar said that 
he could not allow that to be done and that the bankrupt must 
appear and purge his contempt. Now the same application is 
made to this Court. 

[Vaughan Willuhs, J. : All I wanted to make sure of was that 
there should be no mistake as to what the present application is 
or as to the position taken up by the trustee. If that is under- 
stood I shall not interfere with the right of the trustee who 
obtained the warrant. At the same time I cannot help thinking 
that comment may very well be made that if the bankrupt had 
been called the case of the respondents might have appeared 
differently.] 
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The bankrupt has really refused to assist the trustee in any way. 1892. 
At the same time the trustee certainly does not desire in any way iJp^ 
to prejudice the hearing of the present motion. What he wishes ^^^^l^^^' 
chiefly to guard against is the bankrupt coming and giving evidence ^^ paktb 
here and then going away again. 

Vaughan Williams, J. : 

I shall not let that be done. What I should like to do would 
be to let the bankrupt purge his contempt by attending his public 
examination. If the bankrupt is produced, and I am satisfied he 
will really purge his contempt, I will do all the Court can do to pre- 
vent his imprisonment when once I am satisfied that he wishes to 
give his evidence and so bring about the result which is intended 
by the warrant. I cannot say more than this except that I might 
suspend the execution of the warrant if reasonable security were 
given for his appearance. The security I should require would be 
two sureties in £250 each. 

January 20fk. 

On this day two gentlemen were present in Court who had 
executed bonds in the required amounts. 

Sidney Woolf, Q.C. : 

The bail bonds have now been executed. The bankrupt is also 
present in Court. I now ask that until your Lordship's further 
order there may be an order suspending the warrant of arrest. 

Vaughan Williams, J. : 

Of course the bankrupt understands all I relieve him from is the 
execution of the warrant. When he ultimately comes to attend his 
public examination he will attend it under the same circumstances 
as any other person whose examination has been so adjourned. 
What I mean by that is not that the warrant will be executed, but 
that he will have to purge his contempt in the ordinary manner. 
The order I now make is that until further order the warrant is not 
to be executed. I decline to hear any explanation from the bank- 
rupt as to his reasons for not submitting. It must be understood 
that what I have done is not on the application of the bankrupt. 

D 2 



FBLD, 
Ex PA&TB 

Hbkdky. 



86 BANKRUPTCY REPORTS. 

1892. If I were acceding to the application of the bankrupt I do not think 
In BB I oaght to have done it. But I was anxious that justice should be 
Von Wbisbbn- jjj no way defeated, and under those circumstances I have made 
such an order as seemed to me to be best in the interests of justice 
and to get all the facts before the Court. I can understand that 
the bankrupt may think it necessary to explain to the Court his 
conduct, but under the circumstances I do not wish to hear it. 
He will have an opportunity of giving an explanation when he 
comes up before the registrar. 

The bankrupt was then examined and cross-examined at great 
length. 

January 26th : 

On this day judgment was given, the hearing of the case having 
occupied the Court for six days. 

Vaughan Williams, J. : 

In this case a motion has been made by the trustee in the bank- 
ruptcy for a declaration that he is entitled to certain property for 
distribution amongst the creditors. I will deal with the paragraphs 
of the notice of motion one by one. The first paragraph asks that 
notwithstanding the execution of an alleged transfer by the bank- 
rupt these properties of Stoneleigh House and Grafton House may 
be declared to be the property of the trustee as against the Concen- 
trated Produce Company (Limited). I am particular to say the 
Concentrated Produce Company (Limited), because I wish it to be 
understood that my judgment to-day does not affect the right or 
title of anyone else but the trustee and the respondents. It is 
possible that the American Concentrated Must Company (Limited) 
have a claim on the property or on the machinery, &c., and the 
company asked the other day that the case might be postponed in 
order that they might be heard. I refused to postpone the present 
motion, and I told counsel that no order made here would affect the 
right or title of his company. I think it right now expressly to 
state that any order made to-day will affect the right of the trustee 
and the respondents only, and not the rights of any other person. 

Now as to the present case. It was at first contended on behalf 
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of the trustee that there was no such company as the Concentrated 1892. 
Produce Company (Limited), but I expressed a doubt whether the j^ ^b 
evidence would justify the Court in coming to that conclusion. It Von Weissbn- 
was in my opinion impossible to say that the Concentrated Produce Ex paktb 
Company was a mere sham or veil to hide the identity of the bank* 
rupt. But as the case went on it was plain that the trustee might 
shape his case in another form — that although the Concentrated 
Produce Company had a real existence, yet the company had 
allowed itself to be used by the bankrupt as a transferee of his pro- ' 
perty for the purpose of shielding his property from his creditors. 
Looking at the case in that view I have to say whether this Stone- 
leigh House and Grafton House property has really been transferred 
to the Concentrated Produce Company as their beneficial property, 
or whether such transfer as it was e£fected was for the purpose of 
protecting the property and keeping it for the bankrupt. It seems 
to me on the really unanswered evidence of the trustee that I ought 
to hold that there has been no real transfer of this property to the 
Concentrated Produce Company, and that what was done has been 
done not for the purpose of transferring Stoneleigh House and 
Grafton House to the company as beneficial owners, but for the 
bankrupt's own purposes. I do not hesitate to say that I do not 
place the slightest credence upon the evidence of the bankrupt. 
Ample opportunity has been given to the company to come and 
prove their case, but not a single director of the company has been 
called, and not a single independent person connected with the 
company. They express unwillingness to come, and I can only 
think they do not choose to come because they know in truth and 
in fact what is contended cannot be supported. I come to the con- 
clusion that the transfer is unreal and was a mere transfer to keep 
the property to the bankrupt. Then as to the furniture, I shall 
not deal with the bill of sale on any statutory or technical point. 
I declare the property to be the property of the trustee simply on 
the ground that I think the bill of sale was a sham. I, therefore, 
make the declaration asked for by the trustee, and the respondents 
must pay the costs. 

I also wish to say one word with regard to an incident which has 
occurred during the hearing of this case. The bankrupt failed to 
attend his public examination. He absconded, and daring part of 
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1892. the time be absconded he appears to have been in this country and 

Ik re iu London, and a warrant was issued for bis apprehension. After 

^^ FELD**^ *^® warrant was issued he seems to have been in London, and was 

Ex PARTE known to have been in London. He was either at Stoneleigh House 
Hbndry. 

or at a place called Oak Lodge, I forget which, and the persons 

entrusted with the execution of the warrant went there and found 
that the doors were locked, and that they could not get in. I do 
not assent to any such proposition that a warrant for the arrest of 
an absconding debtor cannot be executed because he happens to be 
within a locked door. It is not right that a man, who has placed 
himself by absconding, prima facie in the position in which the 
Legislature treats him as a criminal, should be able to evade the 
warrant by going to a friend's or to his own house, getting the door 
locked and laughing at the officer. I am of opinion that the war- 
rant of arrest would authorise the officer to break the door and go 
in and arrest the debtor inside. This question was not argued, but 
I think it right to make the remarks I have made because I do not 
like to pass by in silence the assumption that the warrant could 
not be executed, although the bankrupt was in the house, because 
the door was locked, and the house was claimed by the Concentrated 
Produce Company, or by Dr. Wild, or somebody, a friend of the 
bankrupt. 

The warrant having been issued it was still unexecuted when this 
case came on, and it was put before me that the respondents, the 
Concentrated Produce Company (Limited), were persons acting 
distinctly from and in one sense antagonistic to the bankrupt, and 
that although by reason of their previous connection with him they 
had found out where the bankrupt was, yet they could not get him 
here as a witness on account of his fear of arrest. Under these 
circumstances I thought it best, in order that justice might not be 
defeated by the absence of a material witness, that the execution of 
the wan*ant should be suspended to enable the bankrupt to come 
and give evidence. He has come here and has given his evidence. 
I could only allow that to be done in the event of a bond being 
entered into for his due appearance hereafter. The trustee must 
now get an appointment for the public examination, and I hope 
that no injustice will result from my having ordered a suspension 
of the warrant. The order t made was merely a suspension until 
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farther order, and if it should hecome necessary by reason of any 1892. 
default on the part of the bankrupfc, I can and will, on application, _ Iv^ke 
make the further order so that the warrant may be executed. 



Application allowed. 

Solicitor : C. F. B. BirchaU, for the trustee. 

H. R. Elton, for the Concentrated Produce Company, 

Limited. 
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PBACTICE. 

COURT OF In re shine, Ex parte SHINE. 

APPEAL. 

Before Uaiikruptcy Act, 1883, BecHon 53, sub-sediwi (2). 

TiiE Master 
OF THE Bolls, Approp%*i(Uion of bankmpVs salary or income to creditors — " /n receipt of* salary 

BowEN, L.J., (yr income — Duty of Court <m making order setting OMde salary, 

Ji IIY, Li. J . 

1892. On June 4tli, 1891, the bankrupt, who was an actor, entered into an 

. ^"^oQfi agreement by which he was engaged to perform for a period of two years 

^ *' at a salary of £30 a week. 

On July 23i\l, 1891, a receiving order was made against the bankrupt 
U}>on which adjudication followed. 

After the date of the receiving order the bankrupt entered into an 
arrangement with the manager by whom he had been engaged that the 
latter should buy up certain of his debt-s, and that in order to repay him- 
self the money so advancetl, he should deduct £20 a week from the bank- 
rupt's salary. 

The bankiiipt had also been ordered by the Divorce Court to pay j£4 a 
.week to his wife for alimony. 

On November 19th, 1891, upon the application of the official receiver 
as trustee in the bankruptcy, an order was made by the registrar directing 
that £15 a week should be paid out of the bankrupt's salary, to the trustee 
to be applied in satisfaction of the bankmpt's debts. 

Held :^That the payment of £30 a week to the bankrupt, if not 
" salary," was at any rate " income " in the nature of salary within the 
meaning of section 53, sub-section (2) of the Bankruptcy Act^ 1883. 

But in order that that subsection should apply, it was necessary that 
the banki'upt should be in actual receipt of the salary or income in 
question; and that not being so in the present case the order of the 
ivgistrar could not be supported. 

That the payment of £30 a week being made in respect of the bank- 
rupt's personal services was not part of his property which vested in the 
trustee ; and that the l>anknipt wag consequently entitled, notwithstand- 
ing the receiving order, to make any arrangement he pleased with regard 
to it. 

Per Lord Esher, M.R. : That in exercising the discretionary power 
given by section 53 of the Bankniptcy Act, 1883, the Court ought not 
to cut down the banknipt's means of living too closely, but ought to leave 
him a libeml allowance for his support. 

T 

X HIS was au Appeal ou behalf of the bankrupt from au order of 
Mr. Registrar Linklater, by which he directed, under section 58 of 
the Bankruptcy Act, 1888, that the sum of £15 per week, part of 
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the baiiki'upt's salary, should be paid by weekly instalments to the 1892. 
official receiver as trustee in the bankruptcy, to be applied in j^^ ^e 
payment of the bankrupt's debts. Ex "parte 

Section 58 provides by sub-section (2) that where a bankrupt is Shise. 
''in the receipt of a salary or income'' other than that mentioned in 
sub-section (1) — ^which deals with the pay or salary of an officer of 
the army or navy, or clerk in the Civil Service — "the Court, on 
the application of the trustee, shall from time to time make such 
order as it thinks just for the payment of the salary or income or 
of any part thereof to the trustee to be applied by him in such 
manner as the Court may direct. 

The debtor, J. L, Shine, was a comedian, and on June 4th, 
1891, he entered into an agreement with Sir Augustus Harris, the 
manager of Drury Lane Theatre, by which he was engaged for a 
period of two years, to perform at Drury Lane or on tour in the 
provinces, at a remuneration of £22 IQs. a week if he performed in 
London, and J£80 a week in the provinces. 

The salary was to be paid weekly ; but for any night on which 
the theatre should not be open, or if from illness or any other 
cause the debtor should not be able to perform on any night, the 
proportionate part of the week's salary attributable to that night 
would not be payable. There was also a power reseiTed to Sir 
Augustus Harris to put an end to the agreement in certain events. 

On July 28rd, 1891, a receiving order was made against the 
debtor; and on August 28rd, 1891, he was adjudicated bankrupt. 

After the date of the receiving order an arrangement was entered 
into between the debtor and Sir Augustus Harris, that the latter 
should buy up certain debts owing by the debtor, and that in order 
to repay himself the moneys so advanced he should deduct £20 a 
week from the debtor's salary, which deduction was made accord- 
ingly. 

It further appeared that the debtor had also been ordered by 
the Divorce Court to pay a sum of £4 a week as alimony to his 
wife. 

On November 19th, 1891, upon the application of the official 
receiver as trustee in the bankruptcy, an order was made by the 
registrar under section 53, sub-section (2) of the Bankruptcy Act, 
1888» whichy after reciting that the debtor was in receipt of a salary 
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1892. of £30 a week, directed him to pay £15 a week out of such salary 

In rb to the ofiScial receiver. 
Ex PARTI From this order the debtor now appealed. 



Shznb. 



jE. Cooper Willis, Q.C. {F. C. Willis with him) : for the appellant 
debtor. 

My first contention is that this payment of £80 a week was not 
** salary or income " within the meaning of section 53, sub-section 
(2). As to that point the question is, what is salary or income ? 
Here the debtor would not be paid for the day if the theatre was 
closed on any day. He was engaged at £6 a night for each per- 
formance on tour. If he did not perform he was not paid. In the 
case of Ex parte Benwell, In re Hutton (L. R. 14 Q. B. D. 801 ; 
54 L. J. Q. B. 58 ; 51 L. T. 677 ; 88 W. R. 242) it was held that 
the word '* income " in the corresponding section 90 of the Bank- 
ruptcy Act, 1869, applied only to an " income " ejusdem generis 
with a salary, and did not enable the Court to set aside for the 
benefit of the creditors of a professional man, who was an un- 
discharged bankrupt, any part of his prospective and contingent 
earnings in the exercise of his personal skill and knowledge. 

[Fry, L.J. : Do you say that this is not ejusdem generis with a 
salary ?] 

A salary would be a periodical payment for periodical services not 
in the nature of professional services. 

[Fry, L.J. : The written agreement is at a '' salary" of £80 a 
week if he goes into the country. It is expressly stated to be a 
salary of £22 10s. a week in London and £80 a week in the 
country.] 

What I say is there is a custom that if there is no performance 
and if the actor does not perform, his salary is deducted notwith- 
standing the agreement. The salary is based on so much a night. 

[The Master of the Rolls : Wo have to construe the agree- 
ment, and it is not so much a night at all, but £22 10s. a week in 
London and £80 in the country.] 
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Before leaving this part of the argament, I should call attention 1892. 
to two or three other cases, in which this question has been con- i^ re 
sidered. In In re Brindley, Ex parte BrindUy (see ante, Vol. IV., E^^p^i^ 
p. 104; 85 W. R. 696), where a bankrupt was a commercial Shine. 
traveller, at an annual salary of £100, paid weekly, the engagement 
being terminable at a week's notice, it was held by the Divisional 
Court that such bankrupt was in the receipt of a salary within the 
meaning of section 58, sub-section (2), out of which the Court had 
power to direct payment of a certain sum by monthly instalments 
to the trustee in the bankruptcy for the purpose of distribution 
amongst the creditors. But that case is distinguishable, and is at 
any rate not binding on this Court. (Counsel also referred to Ex 
parte Huggins, In re Hitggins, L. R. 21 Ch. Div. 85 ; 51 L. J. 
Ch. 958 ; 47 L. T. 559 ; 80 W. R. 878 ; In re Jones, Ex parte 
Lloyd, see ante, Vol. VIH., p. 210 ; L. R. (1891) 2 Q. B. 281 ; 
60 L. J. Q. B. 751 ; 64 L. T. 804 ; 40 W. R. 95.) Further, I say 
that even assuming this was salary or income, the debtor was not 
'' in receipt of " a salary of £80 a week. After the bankruptcy a 
modification of the agreement was made between the debtor and Sir 
Augustus Harris, by which the bankrupt was only to be paid £10 
a week. £20 a week was deducted. The debtor had also to pay 
£4 a week to his wife. 

[Bo WEN, L.J. : I see there is one clause in the agreement which 
gives the manager power to determine the agreement if the artist 
should part with the salary, or it should become payable to another 
person*] 

What I say is that the order of the registrar is unreasonable. 

Sir Edward Clarke, Solicitor-General (AfmV Mackenzie with 
him) : for the trustee. 

As to the first point, whether this is *^ salary or income,'' — 

[The Master of the Rolls : We need not trouble you as to 
that, Mr. Solicitor.] 

Then, as to the second point, what I say is that the affidavits in 
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this case do not disclose a binding agreement between the debtor 
and Sir Augustus Harris. In the absence of sufiScient proof to the 
contraiy, the Court ought to assume that the debtor is still in 
receipt of the £S0 a week, and that being so, the order of the 
registrar is perfectly justifiable. 

The Master of the Rolls (Lord Esher) : 

There are two points in this case both giving rise to questions of 
construction on the Act. The first is whether this money which 
was to be earned by the bankrupt, assuming him to have earned the 
whole of it, was salary or income in the nature of salary. Now, 
assuming him to have earned the whole of it, it was money to be 
paid to him under a contract, which was a contract made between 
him an actor and the manager with whom he made the contract. 
In my opinion, that is a mutual contract ; it is a mutual contract 
for service on the one side and for payment on the other. It is 
a contract therefore of service and payment for services. This 
money was to be paid weekly or monthly, it signifies not which, 
and, under certain circumstances, there was to be either a foi*feituro 
or there was to be a deduction. If nothing of that sort happened, 
it was to be paid at specified times. It being under a contract I 
cannot say that it comes within the ruling of the case of Ex parte 
Benwell, In re Hutton (L. E. 14 Q. B. D. 801). Where there is 
a contract the thing cannot be precarious within the meaning of 
that case. There is a right on the one side to the payment and a 
right on the other to the services. It was suggested that you 
could not make the bankrupt act. Of course you could not. You 
could not take him by the shoulders and put him in the theatre 
and make him act, even if you flogged him. But that is not the 
meaning of it. He was under a legal obligation to act and the 
other person was under a legal liability to pay. Therefore it is 
not precarious, it is money paid for services, and it is to be money 
paid at ascertained periods. Therefore, it comes to my mind, 
either under the term salary, or if it does not come under that term 
most certainly it comes under the term in the Act of Parliament of 
income in the nature of a salar}*. It has been held that income in 
that Act of Parliament does not mean all income or all that 
property of a man which is called income, for most of those incomes 
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would go to the creditors. But there is au income which, by the 1892. 
BfiBumption of the Act is not property so as to go to the trustee in In re 
bankruptcy. It follows to my mind that it must be income in the £x"p^Ts 
nature of a salary and subject therefore to the definitions given — Shinb. 
not to comply with them, for if it complies with them it is salary, 
but if it does not comply with them actually yet it is to be in the 
nature of a salary. I cannot doubt in the least that this is income. 
It may be it is salary, but at any rate it is income within all the 
cases. Therefore, as to the construction of the Act in that respect 
I agree with the case of the commercial traveller which was decided 
by Mr. Justice Mathew and Mr. Justice Caye, and I adopt it. I 
think this case is similar to that. 

Then comes this question. This order was made upon the 
assumption that this bankrupt was in receipt of an income or 
salary, and it was made upon the footing that he was in receipt of 
£80 a week, and it orders that he shall pay to the creditors, who 
are not entitled to it at all without that order and until that order, 
£15 a week out of the £Q0. But then comes the question, is he in 
receipt of £80 a week ? 

Now, I will assume that he is entitled to £80, or he was at first 
if nothing else had been done. But after the bankruptcy or before, 
with regard to this particular income or salary which does not pass 
to the trustee he has a right to make any bargain he likes. He 
had a right either before or after the bankruptcy to cancel it or 
alter it or to do anything he pleased. He and Sir Augustus Harris, 
without any infringement of the bankruptcy law at all, without 
infringing any right of creditors in the least, were entitled to make 
any new agreement which they pleased with regard to this con- 
tract. 

Now it was sworn before the registrar that they had entered 
into an agreement with regard to this income or salary, and that 
they had entered into an agreement by which Sir Augustus Harris, 
in consideration of advancing his money, or giving away his property 
which he had a right to deal with as he pleased, for this bankrupt 
and for his advantage should be entitled as between him and this 
bankrupt to deduct £20 a week from his salary or income due 
under -the other agreement. They had to my mind a perfect right 
to do that. Now, if that was to be deducted, comes the question 
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1892. whether within the meaning of this Act of Parliament it can he 
IiTiiE ^^^^f ^f ^is agreement is a good one — that this bankrupt is in 
^Shinb, receipt of £30 a week of salary or income ? The very state of the 
Shine. case shows he is not. He is not in receipt of it in fact. Sir 
Augustus Harris withholds it. Sir Augustus Harris withholds it, 
in my opinion, upon a perfectly valid agreement made between 
him and the bankrupt, with which the creditors cannot interfere. 
Therefore, in truth, he does not receive it. In law he cannot 
receive it. It is to be deducted before he receives it. Therefore, 
in law, in fact and in truth he does not receive j£SO a week salary 
or income. He only receives, as far as that is concerned, i£10. 
But then the law has interfered with him again, the law now, not 
Sir Augustus Harris — not he himself by his own agreement, but 
the law has stepped in and taken £4 a week more. There was a 
suit for alimony, by which he was ordered to pay £4 a week. 
Therefore, so far from receiving £10 a week, he receives £6. 

Under these circumstances, ought the Court, which has a dis- 
cretion in the matter, to take from him £15 a week ? It cannot 
be done. The order makes this man pay in favour of his creditors 
£15 a week when he only receives £6 a week, out of which he has 
to live and clothe himself. I am sure if the learned registrar had 
had all the facts before him he would not have made the order. 
Now, it is said these facts are not true. But these facts were 
deliberately sworn to in an affidavit before the registrar by the 
debtor. That is evidence. But the Solicitor- General says you 
cannot trust him, because he can show that his description of the 
one agreement is an untrue one. If that means to suggest that it 
is untrue to the man's knowledge, that he is a man who will not 
tell the truth but wilfully tells an untruth, which is the real 
suggestion, I ask is it fair to suggest that an actor in construing 
an agreement which, for the life of me, I do not believe any lawyer 
in Court at this moment can construe certainly without making 
mistakes as to its meaning, is it fair to suggest that he is an untrue 
man because he gives an erroneous description of the effect of a 
complicated agreement like that ? I decline absolutely to say that, 
and for myself I cannot see the slightest ground why this man should 
be charged with untruthfulness. He has spoken to the other facts 
without any blemish on his character, and he swears to them in an 
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affidavit. Those who appeared before the registrar against him 1892. 
when they had that affidavit read — ^I daresay they had seen it lTbe 
before — ^had the right and opportunity of cross-examining him, and jjx^Tktb 
if they were not ready to cross-examine him then, they should have Shike. 
asked the learned registrar for a postponement. But they did not. 
They did neither. Under these circumstances, I think the Court 
ought to act on what he swore before the registrar, and not allow 
this case to be reopened, so that he may be tormented more. The 
Court is bound to accept the statement made by him, which is 
uncontradicted. I am quite sure if all this had been called to the 
attention of the learned registrar he would not have made any 
order at all. The man is not in a position to have such an order 
made against him in favour of creditors who have no legal right. I 
think, acting between this man and the creditors, no order should 
be made by which he should be put on starvation terms really, in 
order that the creditors may get more than the law of bankruptcy 
by itself gives them a right to. I think, therefore, that this order 
must be set aside. 

BowEN, L.J. : 

I am of the same opinion. There are really two legal 
points in this case ; the first is whether a sum which is payable 
by Sir Augustus Harris to the appellant, Mr. Shine is a salary 
or income within section 63, sub-section (2). I am of opinion, 
when you examine the contract, that it is a salary. But I think if 
it was not a salary it would be income. Salary seems really to 
mean a definite payment for personal services arising under some 
contract, to borrow Lord Justice Fby's expression, computed by 
time. This payment to the bankrupt fulfils that description exactly. 
If it is not salary I think it would be income. *' Income ** has been 
said by the Court, in the case of Ex parte Benwell, In re Hutton 
(L. B. 14 Q. B. D. 801), to be a word which must be construed by 
the light of the word "salary" to be ejusdem generis with it. 
What is meant by ^usdem generis f Not that it is identical with 
salary, but that there is a genus of classification under which, in 
common with salary, it might appear ; that is to say, it possesses 
some qualities which salary does. 

But secondly, there is the point which I think is more important. 
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1892. It seems to me that a man is not within the meaning of this 
In KB statute, in receipt of a salary when in fact he does not receiye, and 

Ex ^RTB ^^^^ ^® ^*s ^^ "g^* i^ 1*^ *o receive it, simply because by his 
SuixB. own contract made after the bankruptcy, he has lost the right to 
receive it. The opposite view depends on a foolish idea which I 
cannot help thinking betrayed itself in the Solicitor-General's 
argument from time to time, namely, that there was some fraud on 
the law in this gentleman entering into a contract with Sir 
Augustus Harris with regard to the deduction of £20 a week. As 
the Master of the Rolls has said, this is a contract made for 
personal services, the benefit of which the creditors are not entitled 
to by the law of bankruptcy, and this man had a perfect right, until 
the sub-section was put into force against him diverting to the 
use and advantage of the creditors that which was primd facie up to 
that moment his own — ^he had a right, although a bankrupt, to 
make any bargain he liked about his personal services with any 
person he liked as to the remuneration he was to receive for his 
services. Therefore the contract he made with Sir Augustus 
Harris was accordingly good in law. If it was neither impeachable 
in morals nor in law, how can it be said a man was in receipt of a 
salary from his employer, about which he has made a valid and 
good contract with his employer to the effect that it is no longer to 
be carried out to its full extent, but that the salary is to be retained 
for considerations which the employer gives in other respects ? He 
has ceased to be in receipt of it. He is no longer in receipt of it 
in fact and is no longer entitled to it in law. It cannot be (and the 
Solicitor- General admitted this) that this section could displace 
any such contract with Sir Augustus Harris. Such a contract 
cannot be displaced. It would make the section work out unjustly 
if you were to construe it as if the salary still existed, although it 
has been cut down. Then comes the third point, as to discretion. 
Judges of the common law side were accustomed to deal with this 
class of case at Judges' Chambers on debtors' summonses, and I 
have experience myself of the same kind of machinery being put in 
force — ^machinery for squeezing milk out of a pumice stone. I have 
had to deal with it over and over again, and torture it was to have 
to do it. But there is a limit. According to the construction of 
the Solicitor-General he would be entitled in point of law, although 
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the man had parted with the whole of his salary, receiving not a 1892. 
farthing of it, to have a compulsory order made on him to pay it ii^ rb 
over again to the trustee for the benefit of the creditors. Such a ux^p^^ 
thing is ridiculous. But when you come to the point of discretion, Shinb. 
which is the point I am now dealing with, what judge sitting in 
Chambers would ever have compelled this man to pay over again 
to the creditors, even if he could, that which he had already by a 
lawful and binding contract pledged himself to allow another man 
to deduct. It could not be done. It would be the grossest oppres- 
sion if such an order were made, and I do not believe the section 
intended such a thing to be done. 

Fby, L.J. : 

I regret that we have to decide this case in the absence of one 
of the written documents concerned, but it appears to me the 
respondent is quite as responsible for that as the appellant. Ho 
had the opportunity of calling for the production of it, and that not 
having been done he cannot avail himself of the absence of it to 
shut out the evidence which otherwise is perfectly admissible. 

With regard to the question of whether this is salary or income 
within the meaning of section 53 of the Act, I am of opinion that 
it is salary, and if it is not salary it clearly is income in the nature 
of salary. It appears to me, I confess, that wherever we get these 
four classifications of a sum of money, first, that it is for services 
rendered ; secondly, that it is under some contract or appointment ; 
thirdly, that it is computed by time ; and fourthly, that it is payable 
at a fixed time, I am inclined to think that we have a salary, and 
that it is not the less a salary because it is liable to the determi- 
nation at the will of the paying party, or that it is liable to 
deduction. I do not say that is a definition of salary or that that 
includes every kind of salary, but I think that wherever these cir- 
cumstances occur, that it is a salary, but if that is not accurate, 
when these circumstances occur it is income in the nature of a 
salary. For this purpose it is immaterial to discriminate between 
salary and income in the nature of a salary. 

The next point is whether it can be said that the appellant is in 
receipt of a salary, or income in the nature of a salary of £30 a 

M.B. — ^VOL. IX. E 
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1892. week. I regard the words of the section and the words of the order 

Inbb *s referring to actual receipt. They do not refer to title. They 

Ex1»Tetb ^^^^^ ^ *^® actual receipt of the money. I do not say that if a 

Shinb. colourable or sham arrangement was made by which a man should 

not appear to be in receipt of that sum which he was actually 

in receipt of, the Court would not see through such a sham. But 

the question is, is the man really and actually in receipt of that 

sum. 

From the agreement in the present case it appears plain that he 
is not in receipt of £30. He is in receipt of £10, of which he has 
to pay £4, but he is not in receipt of more than £10. Now it is 
to be observed that the argument against that is founded upon this, 
that if it can be shown that the agreement of deduction is one that 
ought not to have been entered into, that it cannot be treated as a 
deduction. But even if that is a true observation, which I think it 
is not, it does not apply, because here there is nothing to show 
(and in fact it is plain the other way) that this agreement is not a 
perfectly valid one. This clause, as I have pointed out, does not 
give a right to require a man to receive. It only gives a discre- 
tionary power to the Court if the man is in actual receipt of a sum 
of money, and you neither can restrain the debtor from entering 
into a valid agreement about his salary, nor can you compel him to 
earn his salary or prevent his forfeiting his salary. He is a free 
man in respect of all these things. The section only applies when 
he is actually in receipt of salary or income. 

The third point is whether being in receipt of a salary or income 
of £10 a week, it being liable to a deduction of £4, we ought to 
make an order upon him that he should pay £15 a week. 

The question answers itself. I think therefore that this order 
must be reversed. 

The Master of the Bolls: 

I should like to say for myself that in exercising this discre- 
tionary power which the Court and the Beglstrars have, that I 
think one ought not to make orders cutting down the means of 
livelihood of the debtor too close, but ought to leave a liberal 
margin for a man to live upon. 
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Fey, L.J. : 1892. 

I should like to consider that point when it arises, I do not In bb 

Shuv B 

express any opinion on it one way or the other* It does not appear ex pabtb 

to me to arise in this case. Shine. 

Appeal aUowed with costs. 

Solicitors : E. W. Oamett, for the debtor. 

The Solicitor to the Board of Trade, for the trustee. 
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™ RoLM, In re GALLARD, Ex parte HARRIS. 

Fry, L.J., 

^^^m2!'^' Bankruptcy Act, 1883, section 72. 

February \^th -Kewun^-atwn of trustee ^Remuneration fixed by committee of inepection — Power 
and 20^. of Board of Trade to review decision of committee. 

The Board of Trade has. power under section 72 of the Bankruptcy 
Act, 1883, on the application of dissentient creditors, to fix the remune- 
ration of the trustee in a bankruptcy, not only when such remuneration 
has been fixed by a resolution of the creditors, but also when it has been 
fixed by a resolution of the committee of inspection in xjursuance of an 
authority delegated to them by a resolution of the creditors. 



T 



HIS was an Appeal on behalf of the trustee in the bankruptcy 
from an order of Mr. Justice Vauohan Williams, by which he 
declared that the Board of Trade had power under section 72 of 
the Bankruptcy Act, 1883, on the application of dissentient 
creditors, to fix the remuneration of the trustee, not only where 
such remuneration had been fixed by a resolution of creditors, but 
also when it had been fixed by a resolution of the committee of 
inspection. 

On July 26th, 1887» a receiving order was made against the 
debtor, George Gallard, upon which he was adjudicated bankrupt 
on September 10th, 1887. 

On October 6th, 1887, the creditors resolved {inter alia) that 
Janiea Harris^ the present appellant, should be appointed trustee 
of the property of the bankrupt; that a committee of creditors 
should be and thereby was appointed ; and that the remuneration 
of the trustee should be fixed by the committee of inspection. 

On January 15th, 1891, the remuneration of the trustee was 
fixed by the committee of inspection at the rate of £18 per cent, on 
the amount realised, and £5 per cent, on the amount distributed in 
dividend. 
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On Angnst 19th, 1891, a first and final dividend was declared by 1892. 
the trnstee, and a statement issued by the trustee to the creditors In &b 
accompanying the notice of the said dividend. Ex^pJJrtb 

On September 12th, 1891, the Board of Trade received from Habhis. 
twelve creditors a document expressing dissent from the resolution 
of the committee of inspection fixing the remuneration of the 
trustee, and requesting the Board of Trade to fix the remuneration 
of the trustee under section 72, sub-section (2) of the Bankruptcy 
Act, 1888. The percentages under the resolution of the committee 
of inspection amounted to the sum of J£1125 2s. 6d. 

The number of the creditors in the bankruptcy was thirty-three. 
Five of the creditors signing this request to the Board of Trade had 
assented to the resolution that the remuneration of the trustee 
should be fixed by the committee of inspection. 

On September 16th, 1891, the Board of Trade informed the 
trustee of the said dissent, and requested him to furnish them with 
a statement of the work done by him, showing the total charges 
for remuneration, and to forward the Record Book. 

On October 8th, 1891, the trustee furnished the statement and 
Record Book required, but it was not suggested by the Board of 
Trade that he thereby waived any right to maintain that upon the 
facts stated the Board of Trade had no power to fix his remune« 
ration* 

On December 17th, 1891, the Board of Trade fixed the remune- 
ration of the trustee at the rate of J£10 per cent, upon the assets 
realised, and £5 per cent, upon the amount distributed in dividend, 
and gave notice thereof to the trustee. 

On January 5th, 1892, notice was given to the Board of Trade 
by the trustee of a motion to the Court for an order to reverse the 
decision of the Board of Trade, and to restrain the Board of Trade 
from acting upon it. 

On January 26th, 1892, this motion came on for hearing before 
Mr. Justice Yaughan Williams, and was then dismissed, the 
learned judge being of opinion that in the circumstances stated the 
Board of Trade had power, under section 72 of the Bankruptcy 
Act, 1888, to fix the remuneration of the trustee. 
From that decision the trustee now appealed. 
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1892. Bigby, Q.C. {Herbert Reed with him) : for the trustee. 

Im KB The case really depends upon the true construction to he put 

£z PAKTB ^P^^ section 72^ sub-section (2) of the Bankruptcy Act, 1883. 
Habris. Section 72 is headed " Bemuneration of Trustee," and provides : — 
''(l)i Where the creditors appoint any person to he trustee of a 
debtor's estate, his remuneration (if any) shall be fixed by an 
ordinary resolution of the creditors, or if the creditors so resolve, 
by the committee of inspection, and shall be in the nature of a 
commission or percentage, of which one part shall be payable on 
the amount realised, after deducting any sums paid to secured 
creditors out of the proceeds of their securities, and the other part 
on the amount distributed in dividend." By sub-section (2), '' If 
one-fourth in number or value of the creditors dissent from the 
resolution, or the bankrupt satisfies the Board of Trade that the 
remuneration is unnecessarily large, the Board of Trade shall fix 
the amount of the remuneration." And by sub-section (8), ** The 
resolution shall express what expenses the remuneration is to cover, 
and no liability shall attach to the bankrupt's estate, or to the 
creditors, in respect of any expenses which the remuneration is 
expressed to cover." The question is whether sub-section (2) 
entitles the dissenting creditors to go to the Board of Trade and 
get them to overrule that which the committee of inspection have 
' done. My contention is that when the committee of inspection 
have been deputed to fix the remuneration no such right of appeal 
to the Board of Trade arises. The Bankruptcy Act, 1888, was 
drawn with great care, and in the case of the committee of inspec- 
tion having been deputed to fix the remuneration, and having fixed 
it, there is no power to the Board of Trade to review the decision 
of the committee of inspection. There is a further question here 
which arises from the fact that five of the dissenting creditors were 
creditors who had voted for the resolution deputing the committee 
of inspection to fix the remuneration. That being so, I submit 
they cannot now dissent from what was done. If they are precluded, 
the dissent is not by the necessary number. 

Sir Edward Clarke, Solicitor-General {Sir R. Webster, Attorney- 
General, and Muir Mackenzie with him) : for the Board of Trade. 

What the Board of Trade are required to deal with is the reso- 
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lution which fixes the remuneration. It is the remuneration fixed 1892. 
which is to be reviewed. Section 22, sub-section (8) of the Act J^ri 
shows that the committee of inspection are to act by resolution. 2^^*^*^' 

, Ex PARTS 

By that section, *' The committee may act by a majority of their Harris. 
members present at a meeting, but shall not act unless a majority 
of the committee are present at the meeting." It is the rate of 
remuneration which the Board of Trade is to review, and their 
jurisdiction does not come into operation until the remuneration is 
fixed. The Board of Trade have only to do with the rate of remu- 
neration, and they have nothing to do with the fact that the creditors 
have delegated the fixing of the remuneration to the committee of 
inspection. Form 122 in the Appendix to the Bankruptcy Rules, 
1886, is the form of statement to accompany notice of dividend and 
application for release of trustee, and the note at the bottom of that 
form refers specifically to section 72, sub-section (2) of the Act, and 
sets out that section stating that '' if one-fourth in number or value 
of creditors dissent from the resolution, or the bankrupt satisfies 
the Board of Trade that the remuneration is unnecessarily large, 
the Board of Trade shall fix the amount of the remuneration." Then 
as to the contention that five of the dissenting creditors voted for 
the resolution deputing the committee of inspection to fix the 
remuneration, and cannot dissent from the resolution fixing the 
remuneration. These are two different matters, and they do not 
vote twice on the same point. 

The Masteb of the Bolls (Lord Esher) : 

It seems to me that the question we have to determine depends Jadgment. 
entirely on what is the true meaning of sub- section (2) of section 72. 
Mr. Bigby tells us that this Act has been drawn with great care. 
I am not willing to doubt that, but I cannot see that the great 
care has produced great clearness. I think it is a very difficult Act 
to construe. We have been trying to construe it for the last two 
or three years, and we have never had a case brought before us 
which did not present a most involved and difficult puzzle, not- 
withstanding the great care of those who drew the Act. I rather 
think that this point is one of those puzzles, but I think after 
hearing all the arguments I have come now to a conclusion as to 
what it means. 
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1892. Now in order to determine what this sub-section (2) does mean, 

hrBx ^ think it is valuable to consider what the course of business is 

Gallasd, which is described in different circumstances in the statute. When 

£X PASTB 

Harris, the creditors come to appoint a trustee there arises the question of 
whether he shall have remuneration or not — not his expenses out 
of pocket, but whether he shall have remuneration for his services. 
When you look at section 72 the amount of his remuneration may 
be determined by the authority of the creditors in two ways, and 
where the creditors appoint a trustee his remuneration shall be 
fixed. Now it is obvious from the alternative way put afterwards 
that that " shall " must be read '* may." It may be fixed, 
therefore, by an ordinary resolution of the creditors. That is at 
the meeting. But at that meeting where his remuneration is to be 
fixed they are not obliged to fix it. They are given an alterna- 
tive — " remuneration shall be fixed by ordinary resolution or " — 
now comes another way — "if the creditors" — that is at the 
meeting — " so resolve by the committee of inspection." "If the 
creditors so resolve," you must read in "shall be fixed by the 
committee of inspection." There are those two modes therefore 
of fixing the remuneration. If the creditors at the meeting take 
the alternative which is under the word "or" or after it, it is 
obvious they do not at that meeting fix the remuneration. That 
is quite clear. They cannot fix the remuneration and then accept 
the alternative or have it fixed by the committee of inspection* 
What follows therefore is that if they send it to the committee of 
inspection they do not fix it and it is not fixed. Then it goes to 
the committee of inspection. Then the committee have to fix it. 
How are the committee of inspection to fix it ? They are to fix it 
by a vote. But in what form is that vote to be recorded ? To 
my mind the rules which have been referred to and the other 
provisions of the Act show that this vote shall be recorded by 
resolution. Now that resolution which is come to has to be 
recorded by the trustee ; but the resolution itself cannot be passed 
by three-fourths in number or value of the creditors. That cannot 
be. They are not there to do it. It is by the committee and the 
committee may consist of three or five. 

Now, therefore, you have two modes of fixing the remuneration 
and both those two modes, or each of them, is by a resolution. 
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But the remuneration by whichsoeyer mode so to be fixed is 1892. 
not to be final. There may be objection taken to it. Taken to In &b 
what ? It is not an objection taken to the resolution which refers 5-^^^">> 
the matter to the committee of inspection, but it is to the resolu- Habjus. 
tion which fixes the remuneration. 

Now how are we to read sub-section (2) ? It seems to my mind 
now quite clear that that refers to the resolution which fixes the 
remuneration. " If one-fourth in number or value of the creditors 
dissent from the resolution." — ^If you look at the altemative of 
that it will show you what it is. The alternative of that is: 
''If one-fourth in number or value of the creditors dissent from 
the resolution, or the bankrupt satisfies the Board of Trade 
that the remuneration is unnecessarily large" — that is the 
remuneration fixed, that is fixed by a resolution '' is unnecessarily 
large " — the Board of Trade shall fix the amount. Therefore the 
bankrupt may satisfy the Board of Trade that the remuneration, 
which is a remuneration, as I say, fixed by resolution is unneces- 
sarily large. How can that alternative be satisfied until that 
remuneration is fixed ? How can you object to the remuneration 
which is fixed except by objection to the resolution which fixes it ? 
So that under that alternative it is obvious that no creditors except 
those who form the committee of inspection are present, yet one- 
fourth in number or value of the creditors may dissent from it — 
that is one- fourth in number or value of the whole creditors — not 
those who were present when the resolution was passed. If you 
read that so obviously and necessarily in reading the second part 
you must read it so to the first also. ** If one-fourth in number or 
value of the creditors dissent from the resolution," must mean the 
resolution fixing the remuneration. If the resolution, therefore, 
is the resolution which really was passed by the committee of 
inspection, it is that resolution which one-fourth in number or 
value of the creditors dissent from. 

Then it is said " Yes, but you must not have people voting one 
thing at one time and voting another thing at another." But the 
Solicitor-General has pointed out if you take the alternative in 
section 72 the same people do not vote in jJie same matter. The 
first vote is that it shall be determined by the committee. The 
second vote is that the committee have fixed a remuneration which 
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1892. the minority do not approve of. Those are two different things : 

In bb they do not vote twice on the same point. 

Ex^PAHra ^^^ *^** construction seems to me to be obtained by looTdng at 

Habbis. sub-section (2) when you have understood and got quite clearly 

into your head the course of business which may be followed in 

fixing the remuneration. But I think that that view of it is greatly 

and immensely strengthened by form 122, because the note which 

is part of the form, which is found at the bottom of the form can 

have no meaning at all — it is utterly meaningless — unless it means 

to call the attention of the creditors to this : '' Look here, you 

now know what has been done and now observe the Act gives 

power to object." That strengthens immensely in my opinion the 

construction we have come to upon the other sections of the Act. 

I think therefore, that the decision of Mr. Justice Yaughan 

Williams was right and that this appeal must be dismissed. 

Fey, L.J. : 

The question which we have to determine turns on the meaning 
of the two words " the resolution," in section 72 of the Bankruptcy 
Act of 1883. Now to understand those words we must read the 
first sub-section. That provides for the fixing of the remuneration, 
if any, of the trustee in one or other of two alternative ways. The 
one is by an ordinary resolution of the creditors, and the other is 
by a committee of inspection of the creditors, if the creditors so 
resolve. 

Now it appears to me that the committee of inspection must pro- 
ceed to fix the remuneration, when they do fix it, by a resolution. 
That is the thing to which they are bound to give their serious 
attention, and a thing which in its nature ought to be determined 
by them by resolution. Therefore, in the two alternative modes of 
fixing, this is the result ; in the one event it is fixed by a single 
resolution of the creditors, and in the other event it is the result of 
two resolutions, first the resolution of the creditors delegating the 
power to the committee of inspection, and secondly, a resolution of 
the committee of inspection. 

Now let us see what '' the resolution " means in the third sub- 
section of the Act. That clause is to this effect. ** The resolution 
shall express what expenses the remuneration is to cover, and no 
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liability shall attach to the bankrupt's estate or to the creditors in 1802. 
respect of any expenses which the remuneration is expressed to In vb 
cover.'* Now, in the first alternative there can be no question. -^ parte 
That means the resolution of the creditors fixing the amount. In Habms. 
the second alternative which of the two resolutions does it mean ? 
Does it mean the resolution of the creditors delegating the 
authority, or does it mean the resolution of the committee of 
inspection exercising the authority so given to them ? Now let us 
look at the nature of the act to be done. It is to express the 
expenses which the remuneration is to cover. Is that a thing 
likely to be capable of expression at the time of the delegation of 
the authority? Very likely not. Expenses cannot be foreseen* 
In this case the committee of inspection have taken into considera- 
tion the amount of labour done in respect to foreclosures and other 
things. The natural time to say what expenses are covered by 
remuneration is the time when you fix the quantum of remunera- 
tion, because the quantum will naturally be fixed with reference to 
the expenses which it is to cover. Therefore, it appears to me that 
the words 'Hhe resolution" in sub- section (3) apply in the one 
alternative to the resolution of the creditors fixing the amount, and 
in the other alternative to the resolution of the committee of 
inspection fixing the amount. 

Now I think the same rule is applicable to sub-section (2). '' If 
one-fourth in number or value of the creditors dissent from the 
resolution." What does that mean ? Does it mean from the reso- 
lution fixing the amount, or the resolution delegating the authority? 
It does not say in express words. It is only the definite article, 
''the resolution." It is quite plain it is the resolution referred to 
in sub-section (8), the resolution which says what expenses are to 
be covered. It is quite plain it is that. I have already pointed 
out that is a resolution which fixes it. So here it appears to 
me unreasonable to call upon the creditor to dissent from the 
delegation of the authority, although he may very reasonably be 
allowed to dissent from the exercise of that authority. It is not 
until he comes to know the quantum to be paid to the trustee, and 
what expenses that quantum is to cover that he can be reasonably 
called upon to say whether he dissents. I think therefore '' the 
resolution" in sub-section (2) means the resolution fixing the 
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unoimt of Temnneration, in the one ereiit it ia the reeolntioQ of the 
creditors, and in the other event it ia the resolntion of the committee 
of inspeotioD. 

LopKS, L.J. : 

I felt a considerable donbt for a long time as to the pn^er eon- 
Btmction of tbie section 72, but in the result I agree in the view 
which has been taken by my learned brethren. I think the mean- 
ing of " the resolntion " in section 72 refers to the resolntion fixing 
the amoant, and it is, among other things, the words which follow, 
that conrince me that is the proper meaning of the words as nsed 
in this section ; I mean these words, the alternative, " or the bank- 
ruptcy satisfies the Board of Trade that the remuneration is nnne- 
cessarily large." I cannot see how the bankrupt conld be in a 
position to form any opinion with regard to the amoimt of the 
remnneration whether it tras or not annecesssrily Urge, nntil it had 
been fixed. I think, therefore, what "the resolntion" means there 
is the resolntion fixing the amonnt of remnneration. 

Appeal dismitted. 

Solicitors : A«knnt, Morrit, Critp <£ Co., iar the trustee. 

The Solicitor to the Board of Trade, for the Board 
of Trade. 
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PRACTICE. 

In be DUNCAN, Ex parte THE OFFICIAL RECEIVER. 

Bankruptcy Aet^ 1883, section 29, Bvh-section (9) ; section 54, svb-section (1) ; 
section 57, svb-section (3) ; and section 73, svh-section (3). 

Bankruptcy Rtdes^ 1886, EtUes 117 and 337. 

CiMte q/ solicitor — Taxation — Official receiver trustee — No committee of inspection 
— Employment of soticUor — Limited aiUhority from Board of Trade, 

The official receiver being trustee in the bankruptcy without a com- 
mittee of inspection, made four separate applications to the Board of 
Trade for permission to employ a solicitor, stating in each case the nature 
of the business for which a solicitor was required, and that he would look 
to the estate for costs, and also stating the maximum amount of costs 
beyond which no expense would be incurred without furtlier application. 
The total maximum amount of costs was £260 ; and the Board of Trade 
approved all the applications as charges against the bankrupt*8 estate. 

On taxation of the solicitor's bill of costs, it was allowed by the taxing- 
master at £506 ; but a review of the taxation was applied for on the 
ground that the sum of £260 only, which had been sanctioned by the 
Board of Trade, could be allowed against the estate. 

Held : — That in a case where a committee of inspection was appointed 
section 57, sub-section (3) of the Bankruptcy Act, 1883, would empower 
the committee, in giving permission to the trustee to employ a solicitor, to 
limit the amoimt of costo which might be incurred ; and that there being 
no committee of inspection the Board of Trade stood in the same position 
and had the same powers and duties. 

The Board of Trade could, therefore, limit the amount of costs to be 
paid out of the estate to the solicitor employed by the official receiver, 
and had done so in the present case, so that the sum of j^250, which the 
Board of Trade had sanctioned,* could alone be allowed out of the estate. 

Qucere: — Whether the official receiver might not be personally liable to 
the solicitor for the extra costs. 
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HIS was an Appeal from an order made by Mr. Justice 
Tauohan Williams upon a review of the taxation of certain bills 
of costs amounting to upwards of j£600, brought in by Messrs. 
flatchett, Jones dk Co., who had acted as solicitors for the official 
receiver as trustee in the bankruptcy. 
A receiving order was made against the debtor, Leslie Fraser 
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1892. Duncan, on September 8th, 1889, npon which he was adjudicated 
Inrb bankrupt: but his debts were subsequently paid in full and the 
Ex PAATB bankruptcy was annulled. 

S^YBA.^ The official receiver had acted as trustee in the bankruptcy and 
had employed Messrs. Hatchett, Jones (t Co. as his solicitors, by 
whom certain bills of costs were brought in amounting to over 
£600, which the official receiver was prepared to pay, but leave was 
given to the debtor to attend the taxation, when the objection was 
taken by him to the allowance of any sum beyond i^250, on the 
ground that the solicitors were not duly authorised under section 
67| sub-section (8), of the Bankruptcy Act, 1888, to do the work 
charged for, and that no copy of any resolution authorising the 
work was produced to the taxing-master. 

The official receiver was trustee without a committee of inspec- 
tion, in which case, by section 22, sub-section (9), of the Bank- 
ruptcy Act, 1888, '^ If there be no committee of inspection, any act 
or thing, or any direction or permission by this Act authorised or 
required to be done or given by the committee may be done or 
given by the Board of Trade on the application of the trustee." 

By section 57, ^' The trustee may, with the permission of the 

committee of inspection, do all or any of the following things 

(8) Employ a solicitor or other agent to take any proceedings or do 
any business which may be sanctioned by the committee of 
inspection." 

But by the last clause of the section '' The permission given for 
the purposes of this section shall not be a general permission to do 
all or any of the above-mentioned things, but shall only be a per- 
mission to do the particular thing or things for which permission is 
sought in the specified case or cases." 

By Bule 117 of the Bankruptcy Bules, 1886, it is ftirther pro- 
vided that, *^ Before taxing the bills or charges of any solicitor, 
manager, accountant, auctioneer, broker, or other person employed 
by an official receiver or trustee, the taxing officer shall require a 
certificate in writing, signed by the official receiver or trustee, as 
the case may be, to be produced to him, setting forth whether any, 
and if so what, special terms of remuneration have been agreed to, 
and in the case of the bill of costs of a solicitor, a copy of the 
rWsOlutidil Or other ituthority sanctioning their employment/' 



COURT OF APPEAL. 



63 



The official receiver had made fonr separate applications to the 1892. 
Board of Trade to employ a solicitor^ stating in each case the £7^ 
nature of the business for which a solicitor was required^ and that ^^^^ 
the solicitor would look to the estate for costs ; and stating also Thb Opficial 
the maximum amount of costs beyond which no further expense 
would be incurred without further application. 

In three of the applications the maximum was d960, and in the 
fourth deiOO, making a total of Je250. 

These applications^ subject to the difference of particular business 
and amount of costs, were in the following form, and the Board 
of Trade approved all the applications as charges against the 
bankrupt's estate. 

AFPLIOATION for AUTHORFTT to EICPLOY A SOLICITOR. 



Estate. 


Court 


No. of matter. 


Whether order of snmmary 

administration has been 

obtained. 


Beh.'F. Duncan. 


High. 


1051/90. 


No. 



Examination of cei'tain penona 
at a private sitting. . 

Hatchett^ Jones & Co. 
Will look to estate for costs. 



Say;£50. 



I apply for the authority of the Board of Trade to employ a solicitor under 
the following circumstances : — 

Nature of business for which solicitor 
is required. 

Name of solicitor proposed to be em- 
ployed. 

Terms (if any) as to remuneration. 

Amount of assets (if any) available 
for payment of costs. 

Mft-g^Tmim amount of costs beyond 
which no expense will be incurred 
without further application. An esti- 
mate should always be given. In cases 
of litigation this amount must include 
the estimated costs of the other side 
which might have to be paid in the 
event of the decision being against the 
official receiver. 

Total amount previously sanctioned 
on 0. R. 30. 

What security (if any) for repayment 
of costSy or what prospect thereof. 

Period during which employment is 
likely to last 
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1892. Special reasons justifying the appli- The above-named solicitors act 

•^-r-* cation. for the petitioning creditor, who is 

Dmrc^ believed to be the only creditor. 

Ex PAB.TB I>ated 16th September, 1890. 
Thb Official 

Bbcbiybb. 

MvavJU of Board of Trade. 

Approved on the understanding that Messrs. Hatchett & Co. will look to the 
estate only for costs ; no charge to be made against the vote in any event. 

E. HOUGH. 



On the taxation these four authorities representing d9250 wero 
produced and the objection was taken by the bankrupt that there 
was no power ta allow any further sum, but the taxing-master 
allowed the costs at £506, being of opinion that the official 
receiver was trustee and committee of inspection, and that the 
authorities given by him from time to time to the solicitors were 
sufficient compliance with section 67. 

On November 26th, 1891, the matter came before Mr. Justice 
Vauohan Williams, on review of the taxation (see ante^ Vol. VHI. 
p. 297) when it was held that where the official receiver is trustee 
he is in the same position as an ordinary trustee, and must if he 
desires to employ a solicitor, comply with the requirements of 
section 57 and rule 117 and obtain the direct authority of the 
Board of Trade. 

Having regard, however, to the course adopted by the Court in 
the case of In re Johnstone, Ex parte Singleton (see ante, Vol. II. 
p. 206) the case was ordered to stand over in order that evidence 
might be obtained of the direct instructions of the Board of Trade. 
(See ante, Vol. VIII. at page 301.) 

On January 19th, 1892, the case again came before the Court, 
when a report made by the Inspector-General in Bankruptcy, dated 
November 18th, 1891, was produced in the following form : — 

Re LESLIE ERASER DUNCAN. 

The Board of Trade having heen requested by the Hon. Mr. Justice Vaughan 
Williams to report on the ahove matter as to whether any directions have heen 
given by the Board in reference to the sanction of the Board to the employ- 
ment of a solicitor hy the official receiver in bankruptcy of a debtor's estate, I, 
the undersigned John Smith, Inspector-General in Bankruptcy, and duly 
authorised by the President of the Board of Trade under section 140 of the 
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Bankruptcy Act, 1883, hereby report to the Hon. Mr. Justice Vaughan 1392. 

Williams as follows : — >^ 

1. When an official receiver desires to employ a solicitor to take any Duncan 
proceedings, or do any business, he is directed to apply to the Board of Trade Ex parte 
for their sanction. The Ofpictai. 

2. These directions are of general application, and have reference not only ^^^ceia eb. 
to cases under section 22, sub-section (9), and section 57, sub-section (3) of the 

Act, where the official receiver is trustee without a committee of inspection, 
'but to every case in which an official receiver desires to employ a solicitor, 
whether he is trustee or not, and whether the costs of the solicitor's employ- 
ment will be chargeable against the estate or not. 

3. The Board of Trade require an official receiver w^ho desires to employ a 
solicitor to give an estimate in his application form of the amount which the 
proceedings or business for which the employment of the solicitor is desired is 
likely to cost, in order that the Board may be in a position to judge of the 
■expediency or otherwise of sanctioning such employment, having regard to the 
object sought to be obtained, and the probable costs which may be incurred in 
the matter. Where sanction is given subject to a limitation of costs, it is not 
thereby intended to prevent the proceedings being carried out to their legiti- 
mate conclusion, but only to require the official receiver, as an officer of the 
Board of Trade, to keep them duly informed of the progress of the matter, and 
to impose upon him a sense of personal responsibility to justify his conduct to 
their satisfaction should he incur costs substantially in excess of the limit 
indicated without the previous sanction of the department, but such limitation 
is a purely departmental arrangement, and is not intended, in the absence of a 
special contract with the solicitor employed, to restrict him in carrying out the 
necessary work, or to affect the taxation of his bill of costs as against the estate. 

4. The application form and minutes thereon, which frequently involve 
matters of criticism, are confidential departmental documents, and the 
directions of the Board of Trade in reference to them are that they are to be 
returned to the Board of Trade and they are not intended to be placed on the 
file of the Court, nor ought they to be produced before the taxing-officer, except 
as evidence that the employment of the solicitor has been duly sanctioned in 
accordance with the provisions of the Bankruptcy Act. 

5. With regard to the particular bankruptcy of Leslie Eraser Duncan, the 
employment by the official receiver of the debtor's estate of Messrs. Hatchett, 
Jones & Co. as solicitors, for the purposes of, amongst others, the proceedings 
set forth in the general bill of costs, which has been taxed at £282 lis. Orf., 
including the journeys to France and the payments to the solicitors employed 
in France, also of the holding of the private examinations of the persons who 
were examined before the registrar, and the proceedings against the bankrupt's 
8t*^p8on, Mr. Gronow, to prevent him from disposing of 273, Strand, was, in 
the opinion of the Board of Trade, necessary to the due performance of his 
duty by the official receiver, and has the approval of the Board of Trade. If a 
further written authority of the Board of Trade sanctioning the employment 
had been required for production to the taxing-master it would have been 
given without any qualification. 

Dated the 13th day of November, 1891. 

(Signed) JOHN SMITH, 

Inspector-Qeneral in Bankruptcy. 

M.B. — VOL. IX. F 
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I8d2. Objection was taken on behalf of the debtor that this authority 

In KB was not sufficient ; and Mr. Justice Yaughan Wiluamb held that 
E^^*" PARTE only the sum of ^250 could be allowed (see 40 W. R. 820)- 
Tub Official From that decision the official receiver now appealed. 



Kecbitbb. 



Sir Edward Clarke, Solicitor-General {Sutton with him) : for tho 
official receiYer. 

The order appealed from reversed the decision of the taxing- 
master and has disallowed all costs in excess of JG250 up to which 
sum the authorities to the official receiycr to employ a solicitor had 
been giyen. The whole amount of costs allowed by the taxing- 
master is £506, and if the order appealed from stands the 
solicitor really asks that the official receiver may be personally 
liable for the balance. 

[The Master of the Bolls : Possibly the official receiver may 
be personally liable to the solicitors for the extra costs, but that is 
not the present question.] 

It was necessary to employ a solicitor here. A verdict for 
breach of promise of marriage was obtained by one Gladys 
Knollys against the bankrupt with damages jG10,000. That 
sum was afterwards reduced by this Court to £6,500. After the 
first verdict the debtor made away with his property and went to 
France. The official receiver got him back and recovered the 
money and 20s. in the pound was paid. There were four 
authorities from the Board of Trade, and the true reading of 
those authorities is, I submit, that the official receiver applies for 
authority to employ a solicitor and that application is approved on 
the solicitor undertaking to look to the estate for costs. 

[The Master of the Bolls : Does your contention really 
come to this, that the Board of Trade can give their sanction to 
employ a solicitor and that is all. If they do he is to be paid a 
fair bill out of the estate and they cannot limit it ?] 

I say they are not bound to limit it and have not done so in this 
case. The authority is to keep control over their own officer and 
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to say he is to come from time to time to the Board of Trade and 1892. 
tell them what he is doing. The evil result of the decision In rb 
appealed against is that it will compel the official receiyer in all ^^ taute 
cases to put in the maximum amount of costs. "^Keceiveu^^ 

French, Q.C, {Ringwood with him) : for the debtor. 

Under section 57 a committee of inspection might have 
authorised the employment of a solicitor and could have limited 
the employment up to a certain amount. The Board of Trade 
can do the same (Counsel was stopped by the Court). 

The Master of the Bolls (Lord Esher) : 

It seems to me that the first point to be considered is, what is Judgment. 
the meaning of section 57 of the Bankruptcy Act, 1888, if there is 
a committee of inspection. If there is a committee of inspection, 
can it be said to be the true construction of that section to say that 
they may give permission to the trustee to employ a solicitor, but 
if they do so they cannot limit the amount of costs to be incurred. 
I think the true construction is — and that it is a necessary impli- 
cation — that they may give either a full permission or a limited 
permission. Whether if the permission given were too full it might 
not be checked by the Court it is not necessary now to discuss. 
But they may give a limited permission authorising the employ- 
ment of a solicitor up to a certain amount. If that is the position 
of the committee of inspection, what is the position of the Board of 
Trade where there is no committee of inspection ? If a trustee is 
appointed, but no committee of inspection, then any permission to 
be given by the committee of inspection may be given by the Board 
of Trade. It is obvious that the Board of Trade is put in the same 
position as the committee of inspection, and has the same powers 
and duties. Where no trustee is appointed, the official receiver is 
trustee, and where there is no committee of inspection the same 
results follow. The Board of Trade has the rights and duties of 
the committee of inspection, and they are rights and duties which 
it is bound to exercise. On one occasion when this case was before 
the Court below, it seems to have been argued by somebody that 
by rule 337 of the Bankruptcy Rules, 1886, where there is no 
committee of inspection any functions of the committee of inspec- 
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1892. tion which deyolye on the Board of Trade may, subject to the 
In re directions of the Board, be exercised by the official receiyer, and 
£x PARTE ^^^^ when the official receiyer is trustee he is not obliged to produce 
'^Rec^^v' R^^ any particular authority. It is absurd to suppose that the functions 
of the Board of Trade, being what I have described, can be exercised 
by the official receiver. The official receiver cannot give himself 
permission. In this case the Board of Trade did give authority. 
But it is said that the Board of Trade may give permission to the 
official receiver to employ a solicitor, and is not bound to fix the 
amount of costs to be incurred; and that if it does not fix the 
amount the solicitor may take reasonable costs out of the estate. 
It is said that here the Board of Trade has not limited the solicitor 
to any amount — it might have done so, but has not done so. But 
when we read these documents one after another — '^ maximum 
amount of costs beyond which no expense will be incurred without 
further application — ^£50," — what is the meaning of that? It 
means " I apply to be allowed to employ a solicitor to the maximum 
amount of £50— not beyond £50.** By subsequent documents the 
Board of Trade has assented to an amount of £250. Therefore, it 
has given assent to the official receiver to employ a solicitor to the 
maximum amount of £250. If less, the costs will be paid out of 
the estate. If more, they cannot be paid out of the estate. I 
agree with the view taken by Mr. Justice Vaughan Williams that 
the taxing-master is taxing as between the estate and the solicitor, 
and his jurisdiction is confined to the amount which the official 
receiver was authorised to employ the solicitor for. 

Fry, L.J. : 

I cannot doubt, for the reasons which have been given by the 
Master of the Bolls, that the committee of inspection can give 
authority to the trustee to employ a solicitor subject to a condition 
as to costs. Nor do I doubt the authority of the Board of Trade. 
Then arises the question whether in this case the Board of Trade 
have given consent subject to a condition. Four documents have 
been produced to us. It was said at first that the Court cannot 
look at them because they are departmental documents. But then 
a difficulty arises. The authority must be produced and the 
documents must be read. When the documents are read, the 



COURT OP APPEAL* 69 

second argument arises. It is said these authorities create no 1892. 
condition. In my opinion that is wrong. The application is In hb 
made for authority to employ under the following circumstances, ex^partib 
that the solicitor will look to the estate for costs, and the maximum ^^* Ofpicial 

Bbcbiybr. 

amount of costs is given, beyond which no expense will be incurred 
without further application. There is no doabt at all a condition 
is imposed. In this case the condition was departed from. Per- 
mission is given for d6250, and a bill of costs is run up to £500. 
If there is anything which shows the necessity of keeping a hand 
on this employment of a solicitor, in my opinion this case shows it. 

Lopes, L.J. : 

I cannot doubt that the committee of inspection have full power 
to give permission to the trustee to employ a solicitor, but may 
place a condition that the costs of employment shall not exceed 
a certain amount. The Board of Trade here occupy the same 
position as the committee of inspection, and have the same powers 
to give permission to employ a solicitor, limiting the amount up to 
which the costs shall be incurred. They have done so in the 
present case, and in my opinion the decision of Mr. Justice 
YAuaHAN Williams was quite right. 

Appeal dismissed tvith costs. 

Solicitors : The Solicitor to the Board of Trade, for the oflScial 

receiver. 
Leggatt, Rubenstein dt Co., for the debtor. 

Note. — It may be stated that it would appear to have been 
practically admitted on both sides to be very doubtful whether the 
official receiver was a '^ person aggrieved " so as to entitle him to 
appeal in the above case. A preliminary application was made by 
the Solicitor-General that the case might stand over for a week in 
order that Messrs. Hatchett, Jones & Co. might be joined as 
appellants, when Mr. French intimated that he intended to raise 
the preliminary objection that the official receiver had no right of 
appeal. The Court declined to allow the case to be adjourned 
without hearing the facts, and the question was apparently 
afterwards waived, judgment being given on the merits. 

M.B.— VOL. iz. <J 
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FBACnCE. 

Bbfobb In be MABSDEN, Ex pabtb THE BOARD OF TRADE. 

mb. ju8ttcb ' 

Vavohan 

Williams. Bankruptcy Act^ 1883, iection 72. 

1892. 

■"'^ Remuneration of trustee — Remuneration fixed by resolution of committee of inspee- 

January mh. Hon— Realisation of asseU mbaequent to reedution—Claim of trustee to 

remuneration at rate originally fiMsd — Objection of committee of inspection — 

Second resolution passed by committee altering rate — Powers of committee. 

On July 2nd, 1889, the remuneration of the trustee appointed in the 
bankruptcy was fixed by resolution of the committee of inspection at 
the rate of £10 per cent on the assets realised, and £1 \0s, per cent on 
the amount distributed in dividend, at which rate remuneration was 
allowed to the trustee on the assets then realised at the fourth audit of his 
accounts. 

In January, 1890, a further asset of the bankrupt consisting of a reversion 
to a share of certain residuary estate was realised for the sum of £l,200> 
upon which remuneration was claimed by the trustee at the same rate. 

Objection was, however, taken by the committee of inspection to this 
claim on the groimd that the resolution passed by them on July 2nd, 
1889, had reference only to the assets realised at the time such resolution 
was passed and did not include any future assets ; and they subsequently 
passed another resolution by which the remuneration, of the trustee was 
fixed at a percentage calculated at the rate of £ii per cent on the assets 
realised, and £^ 10«. per cent, on the amount distributed in dividend. 

The claim of the trustee was accordingly disallowed by the Board of 
Trade on the fifth audit of his accounts. 

Held: — That if by the terms of the resolution of July 2nd, 1889, tlie re- 
muneration then fixed was to apply only to past matters, the second resolu- 
tion of the committee of inspection was unnecessary, and that if the terms 
of that resolution were so wide as to apply to past and future matters the 
committee of inspection of its own motion had no right to interfere at 
all, but the proper course was to come to the Court and ask it to set 
aside the resolution. 

That under the circumstances the Board of Trade would be acting, 
rightly in revising their audit or in allowing the remuneration at the rate 
claimed. 



T 



HIS was an Application by the Board of Trade for an order 
directing Mr. J. H. Tilly ^ the trustee in the bankruptcy, to comply 
with a previous order of the Board of Trade made on the fifth 
audit of the trustee's accounts by which he was required to credit 
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the estato with a sum of £85 19«. 11^. disallowed from hiB 1892. 
remuneration and retained by him. j^^ 

On November 80th, 1887, a receiving order was made against ^^^^*^' 
the debtor, R. J. Marsden, and H. Huhekopf, trading in partner- Thb Board 
ship, upon which they were adjudicated bankrupt. 

On February 2nd, 1888, Mr. Tilly was appointed trustee in the 
bankruptcy, with a committee of inspection consisting of three 
persons. 

On July 2nd, 1889, a resolution was passed by the committee of 
inspection of the separate estate of the debtor, R, J. Marsden, by 
which they fixed the remuneration of the trustee at the rate of £10 
per cent, on the assets realised, and £1 lOa. per cent, on the 
amount distributed in dividend. 

At the time this resolution was passed the amount of the assets 
realised was about £205. 

On December 28rd, 1889, the trustee duly forwarded to the 
Board of Trade his fourth account of receipts and payments on 
account of the separate estate from June 10th, 1889, to December 
9th, 1889, in which remuneration at the rate of £10 per cent, on 
receipts amounting to d6205 was deducted ; and such remuneration 
was allowed by the Board of Trade on the audit. 

In January, 1890, an asset of the bankrupt consisting of a 
reversion to a share of certain residuary estate was sold, and a sum 
of over JB1200 was received by the trustee on account of the price 
of such reversion. 

On March 25th, 1890, a final dividend, making up 20a. in the 
pound to the separate creditors, was declared, and the statement 
which accompanied the notice of this dividend showed that remu- 
neration had been charged by the trustee at the rate voted on July 
2nd, 1889, viz., iGlO per cent, on the realised assets, and £1 10s, 
per cent, on the amount distributed in dividend. 

On April 27th, 1890, a letter was addressed by the committee of 
inspection to the trustee as follows : — 

Dear Sib, 

We the undersigned being the committee of inspection of the separate 
estate of R. J. Marsden were much astonished to observe in the statement 
which accompanied the notice of dividend that you had charged as remunera- 
tion 10 per cent, on the whole realised assets, and 7^ per cent, on the dividend 

G 2 
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1892. diBtributed. It is perfectly true that we passed a resolution for the percentages 
^-*— ' in question being paid to you upon the assets realised at the time such resolu- 
In KB ^Qj^ ^j^g pagged. When we did so you urged upon us (and at that time with 

Ex PABTB S^^ reason) that you had had a deal of trouble including attempts to realise 
Thb Boabd the reversion, and had only succeeded in realising a comparatively small sum, 

OF Tkadb. aiid it iras on these grounds that we felt justified in then fixing your remune- 
ration at the rate aforesaid, but we must emphatically say that we neither 
intended nor contemplated that the percentages in question should be allowed 
to you on any subsequent assets realised and dividends paid. We are perfectly 
aware that so far as concerns the separate creditors they being paid in full 
have no interest in the matter, but we as the committee think that we should 
be guilty of a grave dereliction of the duty which we are of opinion we owe 
to the joint creditors if they supposed that we finally sanctioned such per- 
centages. We are advised that we are in a position to resolve that the rate of 
remuneration was fixed having regard to the then assets only, and was not 
intended to be applicable to a wholly different state of circumstances, and 
further, that if necessary wo should be entitled to seek the intervention of the 
Board of Trade in the matter. We trust, however, that such a couise will not 
be rendered necessary, and that you will call us together at as early a day as 
possible in order that the question of what is a fair remuneration to be paid to 
you shall be considered. 

We desire to add that we quite expected that you would have brought up 
this question at our last meeting, but the only business you then called upon 
ns to transact was the declaration of the dividend, and we well recollect your 
saying that you would have to call us together again for the purpose of auditing 
and passing your final account 

(Signed) . 



To this letter the trustee replied *' that he must leave the com- 
mittee to take what steps they think proper under the circum- 
stances;" and in May, 1890, prior to the delivery by the trustee of 
his next account for audit, a letter was written by one member of 
the committee of inspection, with the concurrence of the others, to 
the Inspector-General in Bankruptcy, asking for instructions as to 
the course they should take. The letter further pointed out that 
the trustee's remuneration on £1405 of assets, ^calculated at the 
rate insisted upon by the trustee, amounted to £184 19s, lid,, and 
stated that the committee " will be prepared, if they can do so, to 
rescind the original resolution as to remuneration passed under 
exceptional circumstances, except so far as it relates to the £205 
collected at the time the resolution was passed, and also to pass a 
fresh resolution fixing what they may consider to be a proper 
remuneration to be allowed in respect of the residue of the assets.*' 

The Board of Trade replied to this letter of the committee to the 
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effect, that under the circnmstances, it was open to them to rescind 1892. 
their resolution relative to the trustee's remuneration, and to pass j^ bb 

a further resolution fixing such rate of percentage as they might g^^p^^^' 

consider fair; and accordinffly, on May 16th, 1890, the committee Thh Board 

OP T&ADB. 

of inspection passed a resolution fixing the remuneration at a per- 
centage calculated at the rate of £6 per cent, on the assets realised, 
and £2 108. per cent, on the amount distributed in dividend. 

This percentage amounted to a sum of j999. 

On July 4th, 1890, the trustee forwarded to the Board of Trade 
his fifth account for audit, in which he charged against the estate 
in respect of his remuneration a sum equal to iGlO per cent, on 
the assets realised, and £7 lOs. per cent, on the amount distributed 
in dividend, the total sum charged for remuneration being 
£lSi 198. lid. 

This account was not audited or certified by the committee of 
inspection; and on November 20th, 1890, the Board of Trade 
disallowed upon the audit the sum of £86 19^. lld.^ being the 
amount of the difference between £184 19«. Ud, which the trustee 
had charged for his remuneration, and £99 at which the remunera- 
tion was fixed by the resolution of the committee of inspection 
passed on May 16th, 1890. 

The trustee declined to accept thi^ disallowance, and on May 
16th, 1891, an order was made by the Board of Trade directing the 
trustee to pay- the sum of £85 19^. Ud. so disallowed into the 
Bank of England to the credit of the Bankruptcy Estates account 
within seven days. 

This order not having been complied with application was now 
made to the Court. 

Muir Mackenzie : for the Board of Trade. 
Yate Lee : for the trustee. 

Muir Mackenzie : 

The present application has only to do with the separate estate 
of the debtor Marsden, and the question is whether the remunera- 
tion is to be £184 19a. Ud. or £99. The trustee bases his right 
to remuneration on the resolution of July 2nd, 1889. The Board 
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1SD2. of Trade do not say that the remnneration claimed is too mnch 

Ix Bi having regard to the work done^ nor do they wish to cnt down in 

Kx Takti *"y ^*y *^® remnneration of a tmstee. Bnt the difficulty is 

TifE BoAKD caused by there beins: the two resolutions, and by the fact that 
OF Tkade. ^ ^ . . 

the committee of inspection state that their intention was 

that the remuneration voted on July 2nd, 1889, should only 

apply to assets then realised. In the letter which the com* 

mittee sent to the trustee on April 27th, 1890, they state 

specifically that they passed the resolution for the percentages in 

question being paid to the trustee " upon the assets realised at the 

time such resolution was passed." 

[Yaughan Willums, J. : The exact terms of the resolution are 
set out in the trustee's affidavit, and they appear to be this : — The 
committee resolved that the trustee's remuneration be fixed at the 
rate of 10 per cent, on the amount received, and 7^ per cent, on 
the amount distributed in dividend. There is nothing in that 
resolution to show that it is upon the assets realised at the time 
such resolution was passed.] 

In their letter to the Board of Trade of May, 1890, the com- 
mittee state what the intention was and that they were prepared to 
rescind the original resolution of July 2nd, 1889, and to pass a 
fresh one» 

. [Vaughan Williams, J. : Surely that is a very unnecessary sug- 
gestion on the part of the committee as to rescinding the resolu- 
tion. Why pass a resolution to rescind ? I thought their case 
was that the resolution had no application. Why rescind a 
resolution which had no application ?] 

They state that they would be prepared to pass a fresh resolution. 
The intention of the committee being what they say there must be 
a power to vary, and it was necessary to have a subsequent reso- 
lution to fix the amount. The trustee contends that it was a 
matter of contract. But that cannot be. It is merely a statutory 
matter. 
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[Vacohan Williams, J. : Sometimes a matter which is strictly i892. 
statutory may be treated as if it were a contract. You are arguing ix rb 

in principle that there is no contract here. Bemuneration is £xpa^' 

voted and the trustee does work upon the basis that he is to have The Board 

^ OF Tkadk. 

that remuneration. In my judgment that is for all practical pur- 
poses a contract, and if that resolution is passed or sanctioned by 
the Board of Trade the committee of inspection have no power 
whatever to alter it afterwards.] 

If this resolution was passed on that footing I should not argue 
for a moment, but the whole matter stands in this way — the com- 
mittee of inspection say they passed it not intending it to apply to 
subsequent assets. 

[Yaughan Williams, J. : Assuming they say so or assuming it 
is so, that does not give to the committee of inspection any right of 
their own to move in the matter. It gives them a right to come to 
the Court to get the resolution set aside, just as if a contract has 
been made and there is a mistake, it does not give a right to 
one of the contracting parties to reform the contract and put it 
right agani. It gives a right to the contracting party who says 
there has been a mistake to come to the Court and get it put 
right.] 

What the committee of inspection say is that they did not 
intend to cover future assets. 

Yaughan Williams, J. : 

I do not care what they intended. Did they so express it by the Jadgment 
terms of the resolution ? If those terms make the remuneration 
apply only to past matters then there is no need for the committee 
of inspection to pass a new resolution, because the old one was 
properly limited. If, on the other hand, the resolution is so wide 
as to apply to the past and the future, then I say the committer 
of inspection by its own motion has no right to interfere at all. 
But they must come to the Court and ask it to set aside the 
resolution. 
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1892. Muir Mackenzie : If your Lordship is of that opinion on the 

ix RB &cts of the case I will not farther contest the motion, and the 

Ex^artb' Board of Trade will revise their audit and allow the remuneration 

Thb Boaud at the rate deducted. 

OF Tradb. 

Vaughan Williams, J. : Yes. 

Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 
Styer <t Son, for the trustee. 
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In be ASHBY, Ex pabtb "WEEFORD. „ »»?<>«« 

Mk. Jvbticb 
Yauohan 
Banhruptey Act, 1883, section 4A. Williams. 

1892. 
Sdtlement — JairU power of appoinimewt — Re-eettlement — Life estate — Gift over on 

hankruptcy — Trust to pay debts— Eevoeable mandate— Bankruptcy of tenant Jan. 22nd^ 

for life—TitU of trustee in hankruptcy. ^^ ^^ 2WA, 

By a settlement made in 1873, certain real estates were limited to snch 
uses and for snch trusts as a father and his son should by deed jointly 
appoint, with remainder in default of appointment to the father for life, 
with remainder to the son for life, with remainders over. 

The son was not a party to this deed. 

By a deed of re-settlement made in 1888, the father and son in exercise 
of the joint power of appointment given to them by the deed of 1873, 
appointed and granted the said real estates to the use of trustees for a 
term of years to raise and pay certain mortgages, certain scheduled debts 
of the father, and certain scheduled debts of the son, with remainder to 
the use of the father for life, with remainder to the use of the trustees 
during the life of the son upon trust to receive and pay him the rents and 
profits during his life, until he should assign, charge, or encumber, or do 
or suffer anything whereby the same would through his act or default, or 
by operation or process of law or otherwise become vested in or payable 
to any other person, with a discretionary trust over on the happening of 
aoy such event for the benefit of the son, his wife and children or relatives, 
with remainders over. 

The trustees raised the money to pay the debts of the son, and in 
March, 1889, had paid certxdn debts when they received a written notice 
from the son requiring them not to part with any moneys in their hands 
applicable to the payment of the said debts. 

In July, 1889, the son was adjudicated bankrupt. 

In November, 1890, the father died. 

The official receiver, as trustee in the bankruptcy, subsequently claimed 
(1) the life interest of the bankrupt in the settled estates, on the ground 
that the gift over on alienation was void as against him ; and (2) the 
moneys in the hands of the trustees of the settlement, on the groimd that 
it was part of the property of the bankrupt. 

Held: — That the settlement of 1888 was not a settlement by the bank- 
rupt of his own property on himself; and that the discretionary trust 
over, therefore, took effect, and the trustee in bankruptcy was not entitled 
to the life interest of the bankrupt. 

But that the trust to pay debts was a revocable mandate which had 
been duly revoked ; and that the trustee in bankruptcy was entitled to 
the moneys remaining in the hands of the trustees of the settlement. 



T 



HIS was an Application by the official receiver, as trustee, in 
the bankmptcy of George Aihbyj for an order that the trustee was, 
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1892. as from the commencement of the bankraptcy, entitled to the whole 
Iv ms of a certain yearly rent-charge of £300, which, pnrsnant to the 
Ex'pSb provisions of a certain indenture, dated April 26th, 1888, and made 
Wbsford. between Nicholas Ashhy (the father of the bankrupt) and the said 
bankrupt as settlors, and the respondents to the present motion as 
trustees, was charged upon the estates comprised in the said inden- 
ture, and therein called the Quenby Hall and Hungarten estates, 
and made payable for the joint lives of the said Nicholas Ashhy ^ 
since deceased, and the bankrupt ; and that the said trustee was 
entitled, as from the said time, to the whole of the interest for life, 
or other interest in the said estates which by the said indenture 
was and is vested in the bankrupt, or to which the bankrupt was or 
is or may become under the said indenture entitled in possession 
or remainder ; and that the proviso in the said indenture, whereby 
it was, amongst other things, provided that if the said bankrupt 
should dp or su£fer anything whereby the said rent-charge or the 
said life interest would, through his act or default, or by operation 
or process of law or otherwise, if thereby made payable to the 
bankrupt absolutely, become vested in or payable to any other 
person, the trustees under the said indenture should then and 
afterwards pay and apply the said rent-charge and the income 
of the settled estates during the remainder of the life of the bank- 
rupt, not to or for the benefit of the bankrupt or the person or 
persons claiming through him or in his right, but for the benefit 
of the persons and in the manner provided in the said indenture, 
was invalid and inoperative as against the trustee. And for a 
further order that the whole of the balance in the hands of the 
trustees of a certain sum of dC1050, which, under the provisions of 
the said indenture, the respondent trustees were directed to raise 
and apply in or towards the discharge of the debts of the bankrupt 
mentioned in the 5th schedule of the indenture, and in respect of 
which balance notice was given by the bankrupt to the respondent 
trustees requiring them not to apply the same in payment of such 
debts, was money to which the trustee was entitled as property 
divisible amongst the creditors in the bankruptcy. 

By an indenture of settlement, dated January 17th, 1878, and 
niade between Nicholas Ashhy and Ahn^ his wife, of the first part, 
T. Miles and J. Addison of the second part, R. M. Fawcett and 
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E. J. Selwyn of the third part, and T. Moore and B. Foster of the 1892. 
fourth part, certain real estates were limited to such uses upon In rk 
such trusts and generally in such manner in all respects as Nicholas Ux^pj^^x^ 
Ashby and Ann, his wife, should by deed jointly appoint, and in Wrjsford. 
default of appointment, to certain uses limiting a rent-charge in 
favour of the said Ann Ashby during the joint lives of herself and 
Nicholas Ashby, and after the death of either of them a similar 
rent-charge in favour of George Ashby, the son, during the joint 
lives of himself and the survivor of them the said Nicholas Ashby 
and Ann, his wife, with remainder to the use of Nicholas Ashby 
for life, with remainder to the use of Ann Ashby for life, with 
remainder to the use of trustees for raising portions for the younger 
children of Ann Ashby (which did not take effect), with remainder 
(in the events which happened) to such uses as Nicholas Ashby and 
George Ashby should at any time during their joint lives by deed 
jointly appoint, with remainder in default of such appointment to 
the US3 of the said George Ashby for life, with divers remainders 
over. 

On June 80th, 1886, the said Ann Ashby died. 

By an indenture of re-settlement dated April 26th, 1888 (being 
part of a family arrangement executed by the direction and with 
the sanction of the High Court), and made between the said 
Nicholas Ashby of the first part, the said George Ashby of the 
second part, F. Green and W. V. Hardtvick (as trustees) of the 
third part, it was witnessed that the said Nicholas Asliby and 
George Ashby in exercise of the joint power of appointment given to 
them by the said settlement of January 17th, 1873, did (each as 
settlor) thereby jointly appoint and grant the said real estates to 
the use of the said V, Green and W. V. Hardwick, their executors, 
administrators, and assigns, for the term of 1,000 years upon trust 
to raise by way of mortgage certain sums of money to pay off 
certain mortgages on the real estate ; certain scheduled debts of 
Nicholas Ashby, and certain scheduled debts of George Ashby 
amounting to £1,050, with remainder to the use of the said 
Niclwlas Ashby for life, with remainder to the use of the said 
V. Green and W. V. Hardwick, during the life of the said George 
Ashby upon trust to receive the rents and profits of the said pre- 
mises, and pay the same to the said George Ashby during his life 
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1892. with divers remainders over, the ultimate limitation being to the 
In bs tise of George Ashby in fee simple. And it was thereby declared 
Ex^PAKTB ^^^^ ^^ trustees or tmstee should pay such rents and profits to the 
Wksfobo. Baid Oeorge Ashby only so long as he should not assign charge or 
encumber, or attempt or affect to assign charge or encumber the 
same, ^^ or do or suffer anything whereby the same would through 
his act or default, or by operation or process of law or otherwise, if 
hereby made payable to him absolutely, become vested in or pay- 
able to any other person " ; but if any such assignment or other 
thing should be made, done, or suffered, then the trustees or 
trustee should pay and apply such rents and profits during the 
remainder of the life of the said 6r. Ashby ^ not to him but for the 
personal maintenance or support of the said Oeorge Ashhy and 
his wife and issue (if any), or his relations in such manner 
as the trustees or trustee should in their absolute discretion 
think fit. 

The trustees proceeded to raise the £1,050, and had, in March, 
1889, paid i>829 18^. 8d. off the debts, and were about to pay a 
remaining balance of £719 18s. 9d., when they received a written 
notice from George Ashby^ requiring them not to part with any of 
the moneys in their hands applicable for the payment of such 
debts. 

In July, 1889, George Ashby was adjudicated bankrupt on a 
creditor's petition presented in December, 1888 ; and the official 
receiver became the trustee in the bankruptcy. 

The bankrupt, who attained his majority in 1887, was 
unmarried. 

On November 18th, 1890, Nicholas Ashby died. 

In March, 1891, the official receiver as trustee in the bank- 
ruptcy served the trustees of the settlement of 1888 with a notice 
of motion claiming (1) the life interest of the bankrupt in the 
settled estates on the ground that the discretionary trust over on 
alienation was void as against him, (2) the sum of £719 ISs. 9d., 
the balance of £1,050 still in their hands, on the ground that it 
was part of the property of the bankrupt. 

Muir Mackenzie : for the official receiver trustee. 

As to the first point it is settled law that a settlement by a man 
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of his own property on himself for life with a gifb over on bank- 1892. 

rnptcy is void as against his trustee in bankruptcy. (Counsel j^ „ 

referred to Higinbotham v. Holme, 19 Ves. 88 ; Lester v. Garland, ux*"^^ 

6 Sim. 205 ; In re Moon, 17 Q. B. D. 275.) Having regard to Weefokd. 

the interest which Oeorge Ashby took under the settlement of 1878 

the deed of 1888 was really a re-settlement by him of his own 

property, his prior life interest, and it therefore falls within the 

principles of the cases cited. The intention of the deed of 1888 

was to prevent subsequent creditors being paid. As to the second 

point, a trust to pay debts not communicated to creditors is a 

revocable mandate, even although some creditors may have been 

paid. (Counsel referred to Walwyn v. Coutts, 8 Mer. 14 ; Synnot 

V. Simpson, 5 H. L. Cas. 121 ; Oibbs v. Qlamys, 11 Sim. 684 ; 

Johns V. James, L. R, 8 Ch. Div. 744 ; Comthwaite v. Frith, 4 D. 

G. & S. 652 ; Siggers v. Evans, 6 E. & B. 867 ; Harland v. Binks, 

L. B. 15 Q. B. 718.) Here no particular creditors were named in 

the schedule to the deed, and there is no evidence that the deed 

was communicated to any creditor, while there is clear evidence 

that Oeorge Ashby revoked the trust in March, 1889. 

Levett, Q.C. {Yate Lee with him): for the trustees of the 
settlement. 

This settlement is good as against the trustee in bankruptcy. In 
Higinbotham v. Holme (19 Yes. 88), the bankrupt settled his own 
property, but here the settled property never was Oeorge Ashby' s 
own property and never could be. He had only a joint power of 
appointment over it with his father, and that was exercised under 
the sanction of the Court. The discretionary trust over is really 
for the benefit of the bankrupt's children and relatives. (Counsel 
referred to Montefiore v. Behrens, 85 Beav. 95; Holmes v. Penny, 
8 K. & J. 90.) 

Oeorge Henderson : for creditors whose debts were scheduled to 
the settlement. 

Under the circumstances this trust to pay debts is irrevocable. 
No doubt it might have been revoked by father and son during 
their joint lives. By both of them but not by one. (Counsel 
referred to Lewin on Trusts, 8 ed. pp. 616, 617.) Synnot v. Simp- 
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son (6 H. L. CaB. 121) is in my favour. The son's revocation 
was fatile, and it was given after the commencement of his 
bankruptcy. 

January 26th. 

Vaughan Williams, J. : 

In my opinion I cannot make the declaration asked for by the 
trustee in the bankruptcy of George Ashby. I am asked to declare 
that the trustee is entitled to the interest of George Ashby under a 
settlement of 1888, notwithstanding the proviso for the determi- 
nation of that interest on his bankruptcy. I am asked to make 
this declaration on the ground that the settlement in question is a 
settlement by the bankrupt of his own property on himself, and 
that the defeasance is therefore void as a fraud on the bankruptcy 
laws. But I am of opinion that the settlement was not a settle- 
ment by the bankrupt of his own property on himself within the 
meaning of the rule of law above referred to. The facts of the 
case, so far as they are material to the point which I have to 
decide, are the following : — By a settlement of January 17th, 1878j 
made by Nicholas Ashby and Ann, his wife, the Quenby Hall 
estates, and the interest of Mr. and Mrs. Ashby in the Hungarten 
estates, were granted to trustees to such uses as Mr. and Mrs. 
Ashby should appoint, and in default of appointment to the use 
that the trustees should receive a yearly rent-charge of £800 during 
the joint lives of Mr. and Mrs. Ashby, and pay the same to Mrs. 
Ashby for her separate use, and to the further use that if George 
Ashby should survive Mr. and Mrs. Ashby the yearly rent-charge 
of £800 should be paid to him during the joint lives of himself and 
the survivor of Mr. and Mrs. Ashby, and subject to such rent- 
charge, to hold the premises to {he use of Mr. Ashby for life. The 
settlement went on to provide that in case Mrs. Ashby should die 
in the lifetime of her husband, Nicholas Ashby, and George Ashby, 
her son, then the trustees should hold to such uses as Nicholas 
Ashby and George Ashby should jointly direct, subject to tho 
uses thereinbefore declared, viz., uses giving life estates to Mr. 
and Mrs. Ashby, and in default of such appointment to the use of 
George Ashby for life, with remainders in strict settlement. This 
last-mentioned power of appointment was exercised by Nicholas and 
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George Ashby by an appointment contained in a deed of fiunily I89t« 
settlement which gave George Ashby a life estate subject to i^Tu 
defeasance on his bankraptcy, with remainders to his children, and ^^^rts 
with a discretionary power to the trnstoes, in the event of his bank- Wssroaa 
ruptcy, to apply the rents and profits for the personal maintenance 
or support of George Ashby and his wife and issue, and if none, of 
any relatives of George Ashby for the time being in existence. In 
my opinion this settlement of the property thus appointed was not 
a settlement by the bankrupt of his own property. It was a settle^ 
ment of property in which the bankrupt only acquired an interest 
by the deed of settlement itself, which contained the joint power of 
appointment — an appointment which the bankrupt could not have 
made of his own will, but only with the assent of Nicholas Ashby- 
on such terms as to Nicholas Ashby seemed meet. It was said 
that the bankrupt, by joining in the appointment, was only taking 
an interest which he already had under the settlement of 1873 in. 
default of appointment Even if this is so, the estate taken under 
the power of appointment is in law a different estate from that, 
which he took under the settlement of 1878, and it would, in my 
opinion, be fallacious to say that the property he took under the 
power of appointment was his own property before the execution of 
the power because prior to the execution of the power he had an 
equal estate in the same physical property defeasible by the execu« 
tion of the power. But the fact is that the acceptance of the estate 
conferred by the power of appointment gave to the bankrupt and his 
creditors present and future an estate of much greater value than 
that which be took under the indenture of 1873 in default of ap- 
pointment, and the execution of the power was, as Mr. Justice 
Ghitty seems to have held it to be, advantageous to all concerned, 
for it is impossible to doubt that unless some arrangement was 
made so as to give to the Ashbjs the immediate benefit of the 
provisions of Philip Osborne's will there was imminent danger that 
the Ashby family would lose all the benefit of that will by reason of 
being compelled by circumstances so to deal with their interests in 
Quenby Hall estates as to fall within the forfeiture clause in the. 
wiU. 
For these reasons I am of opinion that the present case does not 
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1892. fall within the rule to which I have referred. I want, however. 
In rb before passing from this part of the case, to say one word with 
Ex*PABTB ^^^^^ ^ ^^^ provision in the deed of settlement for a discretionary 
Wbifokd, allowance by the trustees of that settlement for the personal sup- 
port and maintenance of the bankrupt and his wife and issue, or of 
his relations. It is this. I am of opinion, having regard to the 
case of Holmes v. Penny (8 K. & J. 90), that the presence in the 
settlement of that discretionary power to the trustees does not 
make the settlement void as against creditors. But although the 
presence of this clause may practically to a great extent give the 
bankrupt the advantage of the forfeited estate, or the advantages 
which he would have gained as the owner of the forfeited estate, 
yet inasmuch as the advantages can only be gained at the discretion 
of the trustees, it seems to me that on the authority of that case of 
Holmes v. Penny (8 E. & J. 90) the presence of such a provision 
does not make the settlement void as against creditors. It is, how- 
ever, to be remembered that if the trustees in the exercise of their 
discretion do pay the rents and profits of this estate to the bank- 
rupt, to the extent to which sums are paid to the bankrupt at all 
events in excess of the amount necessary for his mere support, the 
trustee, in my opinion, will be able to insist upon the bankrupt 
accounting to him for the rents and profits so received. And one 
cannot help feeling glad in the present case that such should be the 
result, because it would be a monstrous thing in this case, in which, 
as I understand, there are no children, that, notwithstanding the 
bankruptcy, the bankrupt, at the discretion of the trustees, should 
substantially go on receiving the same income from this estate 
which he was receiving before the bankruptcy. 

The view I take of this point renders it unnecessary for me to 
express any opinion upon a good many of the important questions 
which were argued in this case, including the question of what is 
the effect when a deed which would otherwise be fraudulent as 
against creditors has been executed under the sanction of the 
Court of Chancery, and I do not feel called upon to express any 
opinion beyond the one which is necessary for the decision of this 
case. As to this part of the case, I suppose the right order for me 
to make is to dismiss the motion of the trustee. 
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The other point I have to deal with is one in which the trustees 1892. 
of the settlement of 1888 are in no wise interested. A sum of i^b 
money had according to the terms of the deed of • 1888 to be Ashby, 

" ^ Ex PABTE 

raised for, amongst other purposes, paying the debts of Nicholas "Wreford. 
Ashby and also the debts of George Ashby which were enumerated 
in schedules attached to the deed, and the only question I have 
now to determine is whether I ought to treat the provision for 
the payment of the debts of George Ashby, in so far as those debts 
have not been paid and there is money in hand wherewith to pay 
them, as a revocable mandate or as an irrevocable provision which 
gives these creditors the right notwithstanding the bankruptcy to 
have this balance of £719 odd applied to the payment of their 
debts to the exclusion of the others. I am very clearly of opinion 
that the provision for the payment of these creditors is a mere 
revocable mandate. It is quite plain that the creditors who were 
not parties to the deed and to whom the deed does not seem in any 
way to have been communicated, have themselves no interest 
whatever in the matter and no locus standi at all. Sometimes, 
however, and particularly in the case of the administration of in- 
solvent estates, creditors get preferential payments because it is the 
only way of doing justice between the bankrupt and other persons ; 
and if in this case there was anything in the deed to show that 
the other parties to the deed or in particular to show that 
Nicholas Ashby had an interest in the payment of these debts of 
George Ashby, why the mandate might then be irrevocable. But 
I can find nothing to show that Nicholas Ashby had the slightest 
interest in these debts being paid. When I asked Mr. Henderson 
to tell me what interest it was that Nicholas Ashby had in the 
payment of these debts, the answer was that if these debts were 
paid Nicholas Ashby would have had the advantage of having for 
his heir someone who at some period of time would apparently 
have been absolutely free from debt. In my opinion that is an 
advantage of so shadowy a kind that it cannot for one moment be 
supposed that George Ashby and Nicholas Ashby had in their 
minds that any such advantage would accrue to Nicholas Ashby, 
and under these circumstances I direct that the trustees of that, 
settlement shall hand over the JE719 odd to the trustee in bank- 

M.B. — ^VOL. IX. H 
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1892. ruptcy to be dealt with as part of the general estate of the bank- 

A^T^Tn ' ^^^^ accordingly. 

Wrspord. 

Solicitors : Clement Cheese <6 Oreen, for the trustee in bank- 
ruptcy. 

Routhy Stacey <t Castlcy for the trustees of the 
settlement. 

J. O, Cookham, for the creditors. 



——4- 
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PRACTICE, 

In re coaxes, Ex parte SCOTT. Bbfom 

Mr. Justicb 
Vaughan 
Bankruptcy Act^ 1883, sedums 37 and 40. "Williams. 

1892. 

Proof of debt — Proof on voluntary hojid or covenant — Preferential debts — Right to ""^^ 

receive dividends. ^'''^'^^ ^^^^ 

Under section 40 of the Bankruptcy Act, 1883, debts arising upon 
voluntary bonds or covenants of a bank nipt may be proved for equally 
^'ith debts for valuable consideration. 

Thus where upon an agreement that a woman with whom a debtor had 
cohabited should leave and live apart from him, and should not molest or 
make any further claim upon him, such debtor, previous to his bankruptcy, 
executed a deed by which he agreed to pay to the said woman an annuity 
of £200 a year, and it was provided that in case she should at any time 
thereafter marry and should thereupon request the debtor in writing to 
purchase the said annuity, he would pay the sum of j£2000 in full satis- 
faction thereof, and the woman having married and the debtor having 
become bankrupt a proof for £2000 was after due notice tendered against 
his estate which was rejected by the trustee. 

Held : — That such rejection was wrong ; a'nd that the proof in question 
must be admitted. 



T 



HIS viras an Appeal from the rejection by the trustee in thfi 
bankruptcy of a proof of debt for £2000 tendered by the appellant 
against the bankrupt's estate. 

For some time prior to August 20th, 1889, the appellant, 
Georgina Scott, who was then unmarried, lived and cohabited with 
the bankrupt William James Coates ; but shortly prior to that date 
Mr. Coates informed the appellant that he wished to terminate the 
connection between them and pressed her to marry her present 
husband who was then paying her attention and had offered her 
marriage. 

The appellant eventually agreed to leave and live apart from Mr« 
Coates and not to molest annoy or interfere with him and not to 
make any claim upon him in respect of the past cohabitation with 

H 2 
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1892. him or for the future maintenance of herself or her child ; and she 
In be further agreed at his request to accept the offer of marriage made 

Ex'pIS, to ^^' ^y J^e' P'«««°t l»'>«^«'d "^d to marry him. 
Scott. All this was agreed by the appellant in consideration of Mr. Coates 

executing a deed by which he covenanted to pay an annuity of £200 

a year to the appellant during the joint lives of himself and her ; 

and it was provided that in case the appellant should at any time 

thereafter marry and should thereupon request in writing the sard 

W. J. Coates to purchase the said annuity the said W. J. Coates 

would within one month after receipt of such request pay to the 

appellant the sum of £2000 in full satisfaction of the said annuity. 

This deed was duly executed by Mr. Coates and the appellant on 
August 20th, 1889 ; and on February 18th, 1890, the appellant 
was married to her present husband, a Mr. Scott, 

A receiving order was subsequently made against Coates^ upon 
which he was adjudicated bankrupt; and on April 16th, 1891, a 
notice in writing was served upon the trustee requiring him to 
purchase the annuity at the sum of £2000 as provided by the 
above deed, which the trustee declined to do. 

On August 19th, 1891, a proof for £2000 was tendered by the 
appellant against the bankrupt's estate, which was rejected by the 
trustee on September 15th, 1891. 

From this rejection the present appeal was brought. 

Stevenson : for Mrs. Scott. 

It is difficult to understand the ground of the trustee's rejection 
of this proof. At the most all that can be said is that it was a proof 
on a voluntary bond. But a voluntary bond can be proved on unless 
steps have been taken by the trustee to set it aside as fraudulent 
against creditors. Even before 1869 a voluntary bond could be 
proved on, though not in competition with other creditors. But in 
the case of Ex parte Pottinger, In re Stetvart (L. R 8 Ch. Div. 
621 ; 47 L. J. Bank. 43 ; 88 L. T. 432; 26 W. R. 648), it was 
held that " By virtue of section 82 of the Bankruptcy Act, 1869, 
the old rule in bankruptcy, that debts arising upon voluntary bonds 
or covenants of a bankrupt are to be postponed in the receipt of 
dividends to debts for valuable consideration, has been abolished. 
All debts, except those to which by section 82 priority is expressly 
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given, are now entitled to receive dividends j>^^^ j)^^^^^-^* This is 1892. 
the s&me under section 40 of the present Bankruptcy Act, 1883. j^ ^b 
As a matter of fact, however, Mrs. Scott is not proving in compe- ^^^^^ 
tition with the other creditors who were chiefly creditors for money Scorr. 
lent, &c., as a first and final dividend has been declared and paid in 
this bankruptcy. But in view of a possible application to have the 
bankruptcy annulled she wishes to lodge the proof. 

The trustee in the bankruptcy did not appear either in person or 
by counsel. 

Vauohan Williams, J. : 

I think the appeal must be allowed. The appellant may have Judgment. 
the order asked for subject to an affidavit being filed that service of 
the notice of motion was properly made. At present there is not 
one on the file. 

Application allotved. 

Solicitors : Clinton d: Co., for Mrs. Scott. 
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FBACTICE. 

Before In RE FRANKS, Ex PABTB THE OFFICIAL RECEIVER. 

Mr. Justice 
Vauohaw . 

Williams. Bajikrtiptqf Act, 1883, section 27. 

1892. 

"""^ Examination of tntne$8— Discovery of debtor's property^Action pending againit 

Januai-y 2d(n. vntness-^Bight of trusUe to examine^Discretion of CouH. 

The Court of Bankruptcy will not as a general rule allow the powers 
given to it under section 27 of the Bankruptcy Act^ 1883, for the examina- 
tion of a witness, to be treated as a mere step in an action between the 
trustee in the bankruptcy and the witness whom it is desired to examine ; 
and the fact that such an action is pending does not of itself justify the 
trustee in at once resorting to an examination under the said section. 

Thus where a summons was issued on the application of the official 
receiver as tnistee for the examination of a witness under section 27, but 
the witness refused to be examined on the ground that an interpleader 
issue was pending in the High Court in which the official receiver was 
claimant, and the witness defendant. 

Held: — That the better course would be for the examination to be 
postponed, and that the trustee should give to the witness notice in 
writing of the admissions of fact he desired to obtain from him, on the 
answers to which would depend whether the Court would direct the 
examination to proceed or not. 



T 



HIS was a Sammons referred by the registrar to Mr. Justice 
Yaughan WHiUAMS as Judge in Bankruptcy on the refusal of a 
witness to be examined under section 27 of the Bankruptcy Act, 
1883. 

Section 27 deals with the discovery of a debtor's property and 
provides : — " (1) The Court may, on the application of the oflScial 
receiver or trustee, at any time after a receiving order has been 
made against a debtor, summon before it the debtor or his wife, or 
any person known or suspected to have in his possession any of the 
estate or effects belouging to the debtor, or supposed to be indebted 
to the debtor, or any person whom the Court may deem capable 
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of giying information respecting the debtor, his dealings or pro- 1892. 
perty, and the Court may require any such person to produce j^^ 
any documents in his custody or power relating to the debtor, v^^^j^^* 
his dealings or property. (2) If any person so summoned, Thb Official 
after being tendered a reasonable sum, refuses to come before the 
Court at the time appointed, or refuses to produce any such docu- 
ment, haying no lawfal impediment made known to the Court at 
the time of its sitting and allowed by it, the Court may, by 
warrant, cause him to be apprehended and brought up for exami- 
nation. (3) The Court may examine on oath, either by word of 
mouth or by written interrogatories, any person so brought before it 
concerning the debtor, his dealings or property." And by further 
sub-sections if any person on examination before the Court admits 
that he is indebted to the debtor or that he has in his possession 
any property belonging to the debtor the Court may on applica- 
tion order him to make payment or deliyer up such property as it 
thinks fit. 

In April, 1891, a receiving order was made against the debtor 
A. Franks in the Liverpool County Court upon which he was 
adjudicated bankrupt on May 27th, 1891, and the official receiver 
became trustee in the bankruptcy. 

In June, 1891, the bankrupt died* 

The official receiver as trustee then learned by notice from the 
Insurance Company that the life of the bankrupt had been insured 
with the United Kingdom Temperance Insurance Company for the 
sum of £100; and that on March 24th, 1891, the policy of 
insurance had been assigned by the bankrupt to one CampbeU for 
value. 

In October, 1891, an action was commenced in the High Court 
by CampbeU against the insurance company to recover the policy 
moneys which were also claimed by the trustee as part of the 
bankrupt's estate. 

The insurance company thereupon interpleaded and paid the 
money into Court; and on Nov. 2nd, 1891, an issue was directed 
to try the question whether the trustee or CampbeU was entitled to 
the policy moneys^ 

It further appeared that on the same date as the previous 
assignment, viz., March 24th, 1891, the bankrupt had also 
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1892, assigned to Camphell another policy on his own life for £500 taken 

In KB out with the Prudential Insurance Company. . 

Ex^PAiiTB ^^ Novemher 16th, 1891, a summons was obtained by the 

Thb Ofpiciax, trustee under section 27 of the Bankruptcy Act, 1883, for the. 

examination of Campbell who attended before the registrar but. 

refused to be examined on the ground that the interpleader 

proceedings were pending in the High Court in respect of the 

matters to which the questions of the trustee would be directed. 

In consequence of this refusal the summons was now adjourned 
to the judge. 

Muir Mackenzie : for the official receiver trustee. 

The bankruptcy was in the Liverpool County Court but the 
summons for examination was issued from this Court under an 
order giving aid. The trustee desires to examine Mr. Campbell 
who has had dealings with the debtor. The consideration for 
these assignments is alleged in each case to have been some dSlO 
or iE20, and when they were made bankruptcy proceedings were 
imminent. The trustee proposes to claim both policies and as to 
the first the interpleader proceedings are pending. 

[Vaughan Williams, J. : Is there any real reason why the 
examination should take place now ?] 

The object of it is in order to enable the trustee to see whether 
he should proceed with the matter or not. . The registrar asked 
* the trustee whether he would confine the examination to questiona 
which would not arise in the pending interpleader issue, but he 
declined to bind himself the Assignment of one policy involving 
the assignment of the other both being made on the same day* 
The point for decision is whether the fact that there is the inter-, 
pleader issue in which the official receiver is claimant and Camp* 
bell defendant is a reason for preventing the examination from 
taking place. Under the Companies Acts the pendency of an actioa 
by a liquidator is not sufficient, to . prevent a defendant being 
examined. In Massey v. Allen (L. R. 9 Ch. Div. 164; 47 L. J* 
Ch. 702 ; 26 W. R. 908) '^ M. at the request of A., who after- 
wards repudiated the ownership in them, and alleged that it was. 
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in H., agreed that shares in a company suhsequently ordered to he 1892, 
wound up, might be registered in his name as trustee. The shares ik bb 
were afterwards transferred to W., and in the liquidation M. was expahtb 
placed in the B. list of contributories, and was required to pay the ThbOfficiai, 
call made. M. in 1876 assigned to the company all right to be 
indemnified by A. and H., and under the power in the deed to sue 
in his name the liquidator, with the sanction of the Court, brought 
an action in M.'s name against A. and H. to recover what was due 
on the shares, and for a declaration that they or one of them were 
or was bound to indemnify M. against all liability. Issue was 
joined in November, 1877. On an application by the liquidator 
under section 115 of the Companies Act, 1862, it was held that A. 
was a person liable to be summoned, as being capable of giving in- 
formation in reference to the assets of the company, and that he 
must attend before the special examiner to be examined and 
answer all relevant questions." (Counsel also referred to In re 
the Metropolitan (Brush) Electric Light and Power Co., 51 L. T. 
817; In re Gold Co., L. R. 12 Ch. Div.77 ; 48 L. J. Ch. 650; 
40 L. T. 865 ; 27 W. R. 757 ; In re North Australian Terniory 
Co., L. R. 45 Ch. Div. 87 ; 59 L. J. Ch. 654; 63 L. T. 77 ; 38 
W. R. 561 ; In re Easton, Ex parte Davies, see a7ite, Vol. VIII., 
p. 168). 

Walton : for the witness. 

The question must be a matter of discretion for the Court 
whether it will allow the examination to take place or not. There 
is no general rale as to how the discretion should be exercised. In 
In re North Australian Territory Co. (L, R. 45 Ch. Div., at page 
93) Lord Justice Bov^n in the course of his judgment said : 
" . . . . For the same reason I abstain like the Lord Justice who 
has preceded me from attempting to lay down any hard and fast 
rules as to what ought to be the character of the occasions on 
which judicial discretion should be exercised to make an order for 
the examination of witnesses under this section. I do not as far 
as I am concerned lay down a hard and fast line that the con- 
currence of an action is a necessary bar to the exercise of the dis- 
cretion of the Court under this section ; though one cannot but see 
that the concurrence of an action begun by the liquidator is a 
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1892. matter which ought to be carefallj considered by the Court in 
IiTbi exercising its discretion on the subject." 

Ex PAnn 
Thi Official Vauqhan WilLIAMS, J. : 

Bbcxitbb. 
Judgment. ^^ seems to me that the matter is one entirely in the discretion 

of the Court and I agree with what was said by Lord Justice 
BowEN. The question is whether the Court thinks it desirable 
that the examination should proceed. At present I think 
it better that this examination should be postponed. I am very 
loth to say that the mere fact that there is an action pending 
between the trustee and a third party justifies the trustee in at 
once, as a step in that action, resorting to an examination under 
section 27. I should not like it to be supposed that the powers of 
the Court under that section are to be treated as a mere step in the 
action. I am not satisfied here that that is not the case. At the 
same time I think the trustee is entitled to reasonable information 
and it may be that circumstances may be brought to my attention 
hereafter which may make it necessary for me to decide that these 
questions should be put. Those circumstances are these. It will 
probably facilitate matters and save expense if the trustee will let 
Campbell have in the action notice in writing of the admissions of 
fact he desires to obtain from him. I will look at his answers and 
when I see them I will decide whether the examination should pro- 
ceed. If he answers fairly I shall probably not let the examination 
proceed. On the other hand if the information required by the 
trustee is reasonable information, and he will not answer, I will 
consider whether I will not allow the examination. The case may 
be mentioned to me again if necessary. 

Order {accordingly. 

Solicitors: The Solicitor to the Board of Trade, for the official 

receiver trustee. 
Kennedy, Hughes d Kennedy, for the witness. 
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FSACnCE. 

In KB FIDDUN, SQUIRE & CO., Ex parte FIDDIAN, ^^^^^^t^^ 

SQUIRE & CO. Bbfobb 

Yavohaw 

Bankruptcy Act, 1883, section 4, sub-section 1 (i). ^i^q * *' 

... . Hbnn 

Petition — Allegation of act of bankruptcy — Departing from dwelling-hotue — Collins, J, 

" Intent to defeat or delay creditors " — Formal defect — Amendment, 1892. 

A bankruptcy petition which alleges as an act of bankruptcy that a ^^^*^n/ ^th, 
debtor has departed from his dwelling-house, or otherwise absented him- 
self, but omits to allege that he did so with intent to defeat or delay his 
creditors may nevertheless be amended provided that such amendment is 
made before adjudication, and no injustice is thereby caused to the debtor 
by reason of the amended petition being directed to be re-8er\'ed. 

The act of bankruptcy alleged in a petition was that the debtors " have 
absented themselves from their place of business . . . the debtors^ said 
place of business being closed and no one left in charge ; '' but the petition 
did not allege that the debtors had absented themselves '' with intent to 
defeat or delay their creditors." 

The petition was amended by the registrar by adding the intent and 
was by his direction re-served upon the debtors, and a receiving oixler 
subsequently made. 

Held: — That no adjudication having taken place the omission of the 
words "with intent to defeat or delay creditors" was a defect. which 
could be remedied by amendment ; and that the amended petition having 
been re -served the receiving order could be properly made. 

The case of Ex parte Coates, In re Skelton (L. R, 6 Ch. Div. 979) distin- 
guished. 



T 



HIS was an Appeal against a receiying order which had 
been made in the County Court at Birmingham. 

The case was before the Divisional Court in Bankruptcy, con- 
sisting of Mr. Justice Cave and Mr. Justice Chables on June 1st, 
1891, when an order was made by the Court suspending the 
receiving order and directing that the petition should be referred 
to the registrar to enquire whether there was a good petitioning 
creditor's debt : the costs of the bankruptcy proceedings and of the 
appeal being reserved. 
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IS 02. The case now came before the Court again on the registrar's 

iT^ report. 

SQumE & Co ^^ February 4th, 1891, the petition was presented against the 

Ex PAUTK appellants Henry Fiddian and Harry Voltaire Squire, trading as 

Squibb & Co. Fiddian, Squire & Co., the petitioning creditor being one Jevons, 

who had obtained judgment under Order XIV. on a bill of exchange 

dated September 6th, 1890. 

The debtor H. V. Squire and William Fiddian, a brother of 
the present appellant Henry Fiddian, formerly carried on business 
together at Birmingham, but on September 80th, 1890, that 
partnership was dissolved. 

On October 1st, 1890, Henry Fiddian entered the business but 

a t 

without making himself in any way liable for the existing debts of 
the firm. 

In January, 1891, a writ was issued by Jevons on the bill of 
exchange dated September 6th, 1890, which writ was taken by 
Squire to his solicitors, who entered an appearance for Henry 
Fiddian and //• F. Squire; but on January 22nd judgment was 
obtained under Order XIV., there being no appearance at the 
hearing of the summons. 

On February 4th, 1891, a bankruptcy petition was filed 
against the debtors, the act of bankruptcy alleged therein being 
*' that the said H. Fiddian and H. V. Squire within three months 
before the date of the presentation of this petition have absented 
themselves from their place of business at No. 343, Bradford 
Street, Birmingham, the debtors* said place of business being 
closed and no one left in charge thereof" : but the petition did not 
allege " with intent to defeat or delay their creditors." . 

Section 4, sub-section (1), of the Bankruptcy Act, 1883, provides 
that a debtor commits an act of bankruptcy . .. • " (d). If with 
intent to defeat or delay his creditors, he does any of the following 
things, namely, departs out of England, or being out of England 
remains out of England, or departs from his dwelling-house, or 
otherwise absents himself or begins to keep house.!' 

At the hearing of the petition objection was taken before the 
County Court registrar that no act of bankruptcy was shown ; but 
the registrar allowed the petition to be amended on payment of 
costs by adding the intent, and adjourned the hearing for the 
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purpose of its being re-served upon the debtors ; and he further 1892. 
refused to allow the petitioning creditor to be cross-examined as to In bb 
the judgment debt. S JiB^fc Co., 

The petition as amended was duly re-served upon the debtors, and ^ pabte 
at the adjourned hearing a receiving order was made against them. Squibb & Co. 

On June 1st, 1891, an appeal was brought against this receiving 
order, when the opinion was expressed by Mr. Justice Cave and 
Mr. Justice Charles that the question whether there was a peti- 
tioning creditor's debt ought to be enquired into, and the case was 
accordingly referred back to the registrar for that purpose. 

The registrar now reported that no debt was due from the 
appellant, Henry Fiddian, to the petitioning creditor, and upon 
this report the case again came before the Court. 

Muir Mackenzie : for Henry Fiddian. 

The registrar having reported that no debt was due from 
Henry Fiddian to the petitioning creditor, the petition must be 
dismissed at any rate as against him, and it ought to be dis- 
missed as against both the alleged debtors. But then there 
is the question of the costs. What I contend first is, that the 
petition being filed against Harry Voltaire Squire and Henry 
Fiddian, it ought to be dismissed. Then I say that the regis- 
trar was wrong in refusing to go into the question of the judgment 
debt. Application was made to him on behalf of the debtors 
to cross-examine the petitioning creditor with the object of showing 
that no debt was due. The registrar refused to allow that to be 
done, and said that the judgment was conclusive. The conse- 
quence of that was this appeal and reference, and the registrar has 
now found that as against Henry Fiddian there was no petitioning 
creditor's debt. Further, the petition was altogether wrong in 
alleging simply a departing from the dwelling-house without 
alleging any intent to defeat or delay creditors. There was no act 
of bankruptcy shown, and there was no power to amend the peti- 
tion. In Ex parte Coates, In re Skelton (L. R. 5 Ch. Div. 979; 
87 L. T. 43; 86 L. T. 806; 25 W. R. 800) it was held that "A 
bankruptcy petition against a trader which alleges as an act of 
bankruptcy that he has departed from his dwelling-house or other- 
wise absented himself, must allege that he did so with intent to 
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1892. defeat or delay his creditors^ otherwise the petition will be demurrable, 

Ik KB tiiid must be dismissed. Such a defect is a matter of substance, 

Sqviee &Co ^^* * merely formal defect, and it cannot be cured by amendment," 

Ex PABTB 
FiDDIAK, 

SavntB & Co. The appellant, H. V. Squire, did not appear either in person or 
by counsel. 

Sidney Wool/, Q.C. (Colam with him): for the petitioning 
creditor. 

The receiying order is coiTect against Squire, and in any event 
it will only be set aside so far as it affects Henry Fiddian. That 
can be done under section 111 of the Bankruptcy Act, 1888, which 
provides that ^' Where there are more respondents than one to a 
petition the Court may dismiss the petition as to one or more of 
them, without prejudice to the effect of the petition as against the 
other or others of them.*' Then as to the question of the amend- 
ment of the petition by the registrar, the case of Ex parte Coates, 
In re Skelton (L. R. 5 Ch. Div. 979 ; 87 L. T. 48 ; 25 W. K. 800), 
is distinguishable. In that case adjudication had taken place. 
The power to amend is as wide as can be, and the case of Ex parte 
Coates, In re Skelton (L. R. 5 Ch. Div. 979), is no authority that 
the Court cannot amend under section 148 of the Bankruptcy Act, 
1888, where no injustice will be caused. The petitioning creditor 
was ordered to re-serve the petition. He could have presented 
another petition, but instead of that the petition was amended and 
re-served in order to save certain stamps. Section 148 provides 
that ''No proceeding in bankruptcy shall be invalidated by any 
formal defect or by any irregularity, unless the Court before which 
an objection is made to the proceeding is of opinion that substan- 
tial injustice has been caused by the defect or irregularity, and that 
the injustice cannot be remedied by any order of the Court." And 
by Rule 860 of the Bankruptcy Rules, 1886, it is provided that 
"Non-compliance with any of these rules, or with any rule of 
practice for the time being in force, shall not render any proceeding 
void, unless the Court shall so direct, but such proceeding may be 
set aside, either wholly or in part, as irregular, or amended or 
otherwise dealt with in such manner and upon such terms as the 
Court may think fit." In the case of In re Collier, Ex parte Dan 
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Rylands, Limited (see ante, YqIV YHI. p. 80), this Coort decided IS92. 
that although a defect in a bankrnptiql^ pofifs-^oald not in general In sb 
he amended, yet in the case of a petition ^^1^:6* irats/not the same SQuims ft Co. 
need for particQiaritjy and amendment wonid he made ^l\®t^-J*^*VpL^" 

injustice was caused. Although the order made on June Ist, 18919 S^^.4;<^. 

^_ . * • • • 

ordered that the receiying order against Fiddian, Squire dt Co. he * •' 

suspended and the petition referred hack to the registrar to enquire, 
there was no appeal hy Squire against the receiying order as regards 
the deht| hut only on the question of the amendment. 

[Vauohan Williahs, J. : It does not seem to me that the Court 
Bo understand it. The appeal was by both on all points.] 

What I say is that from beginning to end the petitioning creditor 
has been misled by Henry Fiddian. He certainly ought not to 
haye costs, but ought to be ordered to pay them up to a certain 
point. In any eyent if any costs are due to Henry Fiddian, these 
costs should be set off against a sum of £81 costs which the peti- 
tioning creditor is entitled to as against him, incurred in unsuc- 
cessful proceedings taken to get the judgment set aside. 

Vaugham Williams, J. : 

This matter comes back to this Court on the order of the Court Jn^gmeni 
made on June Ist, 1891. There are two questions which haye 
been raised and argued. The first question affects Mr. Fiddian. 
The other affects Squire only. Mr. Squire is not represented 
before us to-day, but only Mr. Fiddian. That makes one more 
anxious to look about and see that we do not oyerlook any matter 
which should be considered regarding Squire. I propose to deal 
with the two cases separately. 

I first deal with the case of Fiddian. The question argued in 
respect of Fiddian is a mere question of costs. It is a mere ques- 
tion really of the costs of the appeal, because all other costs are 
dealt with in the order of June 1st. That order runs after order- 
ing the receiying order which had been made to be set aside and an 
inquiry to be held before the registrar as to whether or not there 
was a good petitioning creditor's debt on which Fiddian as well as 
Squire was liable, goes on and farther orders that the costs of the 
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1892. bankruptcy proceedings do .abitlo .the result, and that any costs 
In rb thrown away on tbp'bbiB^jf^Vc^ and also the costs of the appeal be 
Squibe&Co ^®serv&d te'BcTjfcatf with' by this Court. As far as Fiddian is con- 
Ex PARxp^', ^ivned the cbsts of the bankruptcy proceedings are merely to abide 

* jS«viBB^.6o. tHe result of the enquiry, and the result has been in favour of 
•• • ^ • 

* * Fiddian. It follows therefore that the Court has nothing to do 

with those costs, and Fiddian will get them under the order of 
June 1st. Then as to costs thrown away in the bankruptcy there is 
no difficulty, because there are none such as regards Fiddian. The 
costs which remain to be disposed of are the costs of the appeal and 
the costs of the enquiry before the registrar. In my judgment 
Fiddian ought to have those costs. The registrar seems to haye 
arrived at the conclusion that with regard to the early proceedings 
Fiddian and Squire had misled the petitioning creditor, but it is 
abundantly clear that the petitioning creditor ought not to have 
been misled after the filing of the affidavit, which was filed on 
February 16th, 1891. In my judgment, therefore, the petitioning 
creditor must pay to Fiddian the costs of the appeal and costs of 
the enquiry. That disposes of the whole case as regards Fiddian^ 
and the petition against him is dismissed. 

I will now deal with the case of Squire. It was said by Mr. Muir 
Mackenzie, in his argument on behalf of Fiddian, that the result of 
* the decision in Ex parte Coatee, In re Skelton (L. R. 5 Ch. Div. 
979) was that where a petition alleges as an act of bankruptcy the 
departing of the debtor from his dwelling-house, and neglects to go 
on and allege with intent to defeat or delay his creditors, that that 
is a defect which cannot at any time be amended. I do not think 
that is the true result of that case. One would be very unwilling 
to hold that that was the true result of the case, because so to hold 
might necessitate costs to be thrown away for no useful purpose. 
The way I read that case is this. I read that case as deciding that 
after adjudication there cannot be any such amendment. In the 
case of Ex parte Coates, In re Skelton (L. R. 5 Ch. Div. 979), the 
adjudication took place in the absence of Skelton the debtor. There 
were then two cross-motions. By Skelton to set aside the adjudi- 
cation. By the creditor for leave to amend. The registrar went 
into the merits of the case and in the result dismissed the appli- 
cation of the debtor and made no order on the application of the 
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creditor. The result was that the petition in what I may call its 1892. 
demurrable form was the petition on which the adjudication was is rb 
made, and when that came before the Court of Appeal the Court sqvirb &Co. 
said that the petition was a demurrable petition, was bad, and was ^ paetb 
bad not merely by reason of a merely formal defect, which could bo Scjuirb & Co. 
taken advantage of by special demurrer, but was bad in substance 
on general demurrer ; and under those circumstances the Court set 
aside the adjudication, the defect not being a mere formal defect, 
and, I think it must be taken, refused to amend. But it does not 
follow from that the Court meant to say that you must refuse to 
amend such defect if application is made at such a point of time 
when no injustice will be caused. It does not say that this amend- 
ment hero might not have been made by the registrar if he made 
the amendment on the condition that the petition and affidavit 
should be re- served. Such an order could be made without any 
injustice whatever. Under those circumstances the registrar in the 
present case haying made the order that the amendment should be 
made, and the petition re-served, the amendment was made, and 
the petition and other documents re-served, and the matter came 
on again and was heard on the merits. Thereupon the registrar 
made an order, which was a wrong order. He ought not to have 
made a receiving order against both debtors. What he should have 
done was to have made a receiving order against the debtor Squire, 
and to have dismissed the petition against Fiddian. The Bank- 
ruptcy Act expressly provides that where a petition is against two 
or more persons the Court may dismiss the petition as against 
some, and make a receiving order as against others. It seems to 
me that that is the course which should have been taken by the 
registrar. If that is so, and nothing has happened to prevent us, 
it seems to me that that is the order we ought now to make, and 
to say that the petition is dismissed as regards Fiddian, but that a 
receiving order be made as against Squire. That order ought to 
have been made in the first instance, and we ought therefore to 
make it, unless something has happened to prevent us. Has any« 
tiling so happened ? I confess at first I was not very certain, but 
after full consideration of all the circumstances, I have come to tbe 
conclusion that we do no injustice to Squire in making a receiving 
order against him now the matter is before this Court. The receiv- 

M.B. — VOL. IX, ^ 
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1892. ing order will therefore be discharged^ and the petition dismissed 
Ix RB AS regards Fiddian^ bat will stand as against Squire as in the 

£x PABTE 

Jrrco. Hbnk C0LLIK8. J. : 

The first question in this case is one of costs^ which, as to part, 
was decided by the previous order of the Court, and I agree that 
Fiddian is entitled to the costs of the appeal and of the enquiry. 

There is far more difficulty in the case of Squire. I was very 
much impressed with the case of Ex parte Coates, In re Skelton 
(L. B. 5 Gh. Div. 979), as showing that it was held that an amend- 
ment similar to the one here could not be made, as the defect was 
not a mere matter of form. But looking at that case as reported 
in 86 Law Times Beports, page 806, the true meaning seems to be 
that an amendment will not be made after adjudication. The Chief 
Judge there says, '' In my opinion there can be no amendment of 
a petition and affidavit upon which an adjudication has been made ; " 
and that interprets Lord Justice James in the Coui*t of Appeal, 
where he says something to the same effect. I could understand 
the decision better if the person had no opportunity of meeting the 
allegation, but in Ex parte Coatee , In re Skelton (L. B. 6 Ch. Div. 
979), there had been a complete elucidation of the facts, and re* 
service would not have brought out any fresh facts. However, it 
does seem to be the law that amendment cannot be made after 
adjudication, although it may before. Here the amendment was 
made before the receiving order, and in my opinion Ex parte Coates, 
In re Skelton (L. B. 5 Ch. Div. 979), does not debar us from 
treating it as properly made. I agree, therefore, that the receiving 
order should stand as against Squire, and be set aside as against 
Fiddian. 

Order accordingly. 

Solicitors : R. Raphael^ agent for Blackburn Taylor^ Birming- 
ham, for Henry Fiddian. 
1\ Harris, agent for W* J. Foster, Wolverhampton, 
for the petitioning creditor. 
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PBACIICE. 

Lf BE CHILD, Ex PARiB CHILD- ^^IfSSi'^^^ 

' COURT, 



Bamtrupicy Act^ 1883^ wedion 4^ ntlhKciimi I (^X VAroHAX 

TTlULLUIS^ J^ 

Ad of hindrMpitj — Batdanptcy notice — Anumni for ickich notice issHtd^Pari ^^ 

pamnaa ofjud^jment dd4. CoS^^ J. 

A ocditOT who has obtained a final judgment against a debtor ia not ^^^ 
entitled under section 4, sub-section 1 (g) of the BankruptcT Act, 18S3, to ^^''^^^^ ^^^ 
issue a banknipt^ notice for any larger amount than that for which he is 
entitled to issue execution. 

Therefore where a creditor has been paid port of his judgment debt, 
such creditor cannot issue a bankruptcy notice for the whole debt^ but 
only for the balance remaining due after deducting any pajrmenta which 
have been made. 



T, 



HIS was an Appeal from an order of the registrar of the 
Wandsworth County Court, by which he refused to set aside a 
bankruptcy notice issued against the debtor under section 4, sub- 
section 1 (g) of the Bankruptcy Act, 1888. 

The debtor Child had acted as agent for the Queen Insurance 
Company; but in December, 1888, he was dismissed from his 
employment. 

On December 20th, 1888, judgment was obtained by the insur- 
ance company against the debtor for the sum of £154 175. 

An arrangement was thereupon come to between the manager of 
the insurance company and the debtor, by which the latter assigned 
to the company certain book debts, together with the lease of a 
house ; and under the same arrangement it was agreed that Child 
should be credited in the books of the company as against the 
judgment debt with the sum of dG118, being the amount due to 
him on renewals of policies of insurance effected with the company 
through his agency. 

I 2 
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1892. Nothing further was done until Novemher 13th, 1891, on which 

ixRB date a bankruptcy notice was sei-ved on Child by the company 

Ex^PiLRTB r^^q^iriiig l^Dtt to pay to the Queen Insurance Company the sum of 

Child. £154 17«., as being the balance due on a final judgment obtained 

against him. 

By section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, a 
debtor commits an act of bankruptcy '' If a creditor has obtained a 
final judgment against him for any amount, and execution thereon 
not having been stayed, has served on him in England, or by leave 
of the Court elsewhere, a bankruptcy notice under this Act, 
requiring him to pay the judgment debt in accordance with the 
terms of the judgment, or to secure or compound for it to the 
satisfaction of the creditor or the Court, and he does not within 
seven days after service of the notice, in case the service is effected 
in England, and in case the service is effected elsewhere then with- 
in the time limited in that behalf by the order giving leave to 
effect the service, either comply with the requirements of the 
notice or satisfy the Court that he has a counterclaim, set off or 
cross demand which equals or exceeds the amount of the judgment 
debt and which he could not set up in the action in which the 
judgment was obtained. 

On the same day on which the bankruptcy notice was served a 
letter was written by Child to the company denying any indebted- 
ness, and pointing out that there was a balance due to him under 
the arrangement previously entered into : and on November 26th, 
1891, he filed a general affidavit claiming this set-off. 

On December 7th, 1891, application was made to the registrar 
by Child in person to have the bankruptcy notice set aside, when 
the registrar directed him to file, before December 11th, 1891, a 
further affidavit setting out the particulars of his set-off, and ad- 
journed the hearing until December 14th, 1891. 

This further affidavit was not filed by December 11th, 1891, but 
was subsequently filed ; and at the hearing objection having been 
taken that the affidavit had not been filed in time, the registrar 
refused to read it and also refused to set aside the bankruptcy notice. 

From this decision the present appeal was brought. 
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Carrington : for the appellant. 1892. 

The decision of the registrar was clearly wrong. The snm of In m * 
£118 had been received for preminms, which reduced the jndg- £x partb 
ment debt. The bankruptcy notice was issued for JB154 17«., ^h^"** 
which was the whole debt. Execution could not have issued for 
the full amount as part had been paid^ and therefore the bank- 
ruptcy notice could not be issued for that amount. Execution had 
been stayed as to part of the debt so that under the section no 
notice could issue. There was a stay also as to the whole of the 
debt by the agreement. (Counsel referred to In re Bates, Ex parte 
Lindsey <see ante^ Vol. IV., p. 192 ; 67 L. T. 417).) 

Herbert Reed (Mellor with him) : for the insurance company. 

It is not denied that £118 has been received for premiums, and 
even if all the facts are admitted which were contained in the 
affidavit the registrar refused to read they are no answer to this 
claim. Section 4, sub-section 1 (g), gives the creditor a right to 
issue a bankruptcy notice, and the fact that the debtor has a 
counterclaim or set off cannot prevent that right. The payment 
he has made, whether by premiums or otherwise, is only a set-off, 
and the latter part of the section deals with that. There was 
here a balance in any event for which the notice could be served. 
A mere counterclaim or set-off cannot operate as a stay of execu- 
tion. (Counsel referred to Ex parte Tapper, In re Tapper, L. R. 
9 Ch. App. 312 ; 30 L. T. 102 ; 22 W. R. 381 ; In re Kclday, 
Ex parte Meston, 36 W. R. 585 ; Weekly Notes, 1888, p. 94 ; In 
re Sedgivick, Ex parte Sedgwick (see ante, Vol. V., p. 262).). 

Vaughan Williams, J. : 

I am of opinion that this case must go back to the County Judgment. 
Court. The case put forward on behalf of the debtor was that he 
had paid the amount of the debt — he suggested that it may turn 
out that he has paid the whole, but that whether that is so or not 
at all events he has paid part, and that therefore it is wrong that 
the notice should issue claiming J6154 lis, as due. 

I wish to say one word as to the effect of section 4, sub-section 1 {g). 
In the first place, the words of that sub- section are : *' If a creditor 
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1892. has obtained a final judgment against him for any amount, and 
In RB execution thereon not having been stayed has served on him • • • 
Ex"pAKTE » bankruptcy notice . . . requiring hun to pay the judgment debt 
Chiu). in accordance with the terms of the judgment or to secure or com- 
pound for it • • • and he does not within seven days after service 
of the notice • . • either comply with the requirements of the 
notice, or satisfy the Court that he has a counterclaim, set-off or 
cross-demand which equals or exceeds the amount of the judgment 
debt and which he could not set up in the action in which the 
judgment was obtained." 

I do not think myself that that section entitles a creditor who 
has obtained a final judgment to issue a bankruptcy notice for any 
larger amount than that for which he could lawfully issue execu- 
tion ; and in my judgment if the circumstances of the case are 
such that the execution creditor has ceased to be entitled to issue 
execution for the whole of the debt then he has ceased to be en- 
titled to issue a bankruptcy notice for the whole amount. The 
section provides that when a bankruptcy notice has been issued, 
and as I understand it, rightly issued, so far as the requirements of 
the section are concerned, a debtor has two courses open to him — 
to '* comply with the requirements of the notice " or to " satisfy 
the Court that he has a counterclaim, set-off or cross-demand which 
equals or exceeds the amount of the judgment debt and which he 
could not set up in the action in which the judgment was 
obtained." In my opinion the occasion for a judgment debtor 
taking one or other of these two courses does not arise until a 
bankruptcy notice has been rightly issued. I think the distinction 
suggested during the argument between payment and set-off was 
well founded. If a creditor has accepted payment the debtor has 
no set-off or counterclaim in respect of the amount he has so paid, 
and he could not sue the creditor for it. 

It might have been the intention of the legislature that in all 
cases the bankruptcy notice should simply state the amount of the 
original judgment debt and should take no notice of subsequent 
payments, but according to my view the cases show the contrary. 
The fact that Mr. Justice Mathew in In re Bates, Ex parte 
Lindsey (see ante, Vol. lY., p. 192) thought it necessary that the 
bankruptcy notice should be amended by altering the amount, 
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shows that the proper practice is to give credit in the notice for 1892. 
amounts paid. I do not forget that the course adopted by Mr. i^ ^^ 
Justice Mathew might be justified by saying that there was what jjx^partb 
was equivalent to a stay of execution to the extent of £20, but I Child. 
think the proper way to look at the judgment is to suppose the 
learned judge thought that the bankruptcy notice could only be 
issued for the amount for which execution could have been issued 
— that iSy for the balance due. It would amount almost to an 
absurdity to say that the Act of Parliament could require the debtor 
to pay the whole of the debt although a portion of it had been 
satisfied by payment having been accepted. When I look at the 
prescribed form of the bankruptcy notice and the notice endorsed 
on the back of the form, I find both show that the judgment creditor 
is to deal with the amount due on the judgment debt. In my 
opinion, therefore, this case ought to go back to the registrar to 
ascertain whether the whole of this judgment debt has been paid 
and if not what part of it has been paid. 

Henn Collins, J. : 

It was said by Mr. Beed that assuming all the facts stated by 
the debtor to be correct they did not displace the right of the 
creditor to issue the bankruptcy notice. I was a good deal pressed 
by section 4, sub-section 1 (g), which seems to contemplate a right 
existing in a creditor to issue a bankruptcy notice while he may at 
the same time be bound to admit there is a right against him for 
some amount short of the debt. Mr. Carrington removed the main 
diflSoulty when he pointed out that where payment of any part of a 
judgment debt would defeat a creditor's right to issue execution 
then a bankruptcy notice cannot issue ; but that a cross-claim or 
set-off would not necessarily be a ground for staying execution. 
Here, it is said that the creditor could in any event only issue 
execution for a balance of the original debt, and the debtor claims 
a balance in his favour. If his claim is correct it may be that the 
bankruptcy notice ought to be dismissed. The registrar refused to 
look into these facts, and I think the cause ought to go back in 
order that he may find out what amount has been paid. 

Appeal alloiced. 
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1892. Solicitors : Child dc Co., for the appellant. 
I^j^ RohhinSj Cameron, Kenn dk Co., for the judgment 

Jp^^^y creditor. 

Child. 



NOTE, 

March ith, 1892. 

On this day in the Court of Appeal before The Master of the 
Bolls (Lobd Esheb), Lord Justice Fry, and Lord Justice Lopes, 
the case of In re Raymond, Ex parte Raymond, was heard, in 
which an action by one Palmer against the debtor had been referred 
for trial to an official referee, and at the time the order referring 
the action was made it was agreed that certain securities should be 
assigned to Palmer. On June 18th, 1891, the official referee 
ordered judgment to be entered for Palmer for about £12,000, and 
on July Slst, judgment was signed in pursuance thereof. On 
August 10th, 1891, a bankruptcy notice was issued in respect of 
the whole judgment debt. On August 22nd, 1891, a petition in 
bankruptcy was presented, founded upon non-compliance with that 
notice, and after many adjournments a receiving order was made on 
January 26th, 1892. On July 22nd, 1891, the debtor had executed 
an assignment of the securities, but the deed was never executed 
by two other parties who were necessary parties as to some of the 
securities. On January 18th, 1892, the debtor gave notice of 
appeal against the order of the official referee, and at the hearing a 
Divisional Court referred the matter back to the official referee to 
value the securities, but did not set aside the judgment. This 
order of the Divisional Court was affirmed by the Court of Appeal. 
The debtor objected to the making of a receiving order {inter alia) 
upon the ground that the bankruptcy notice upon which the peti- 
tion was founded was bad, because it was issued in respect of the 
whole judgment debt, and th^ whole or part of the debt would be 
satisfied by the securities which had been assigned to the creditor 
before the issue of the notice. 



i 
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It waB held, that inasmuch as the assignment of the securities 1892. 
had not been completed, no part of the judgment debt had been jk rb 
satisfied or paid before the issue of the bankruptcy notice, which was ^^ ^^^^^ 
therefore good. The Court, however, thought that the bankruptcy Child. 
notice would have been bad if the assignment of the securities had 
been completed before its issue^ and. expressed the opinion that the 
decision in the above case of In re Child, Ex parte Child, was 
correct. 
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1892. 

February 12th, 



In be TWEEDALE, Ex parte TWEEDALE, 

Bankruptcy Ad, 1883, section 48. 
Fraudulent preference—SuhslittUion of valid for invalid bill of sale — Intention, 

A debtor who had borrowed £300 from his wife upon the security of a 
bill of sale which ultimately turned out to be invalid, executed in her 
favour a second bill of sale in substitution for the previous one. 

A receiving order was shortly afterwards made against the debtor upon 
which he was adjudicated bankrupt, and on the application of the trustee 
in the bankruptcy the County Court judge set aside the second bill of 
sale on the ground that the intention of the debtor in giving such bill of 
sale was to make good the error in the first bill of sale, and that this 
constituted a fraudulent preference. 

Held: — ^That the intention of the debtor in giving the second bill of 
sale being to correct the error in the previous one, the only ground on 
which it could be said that the fresh security was given with the intention 
of preferring the creditor was negatived ; and that the County Court 
judge was wrong in setting the bill of sale aside. 



T= 



BIS was ail Appeal from an order of the Judge of the Gonnty 
Court at Guildford, by which he declared a bill of sale given by the 
bankrupt to his wife to be void under section 48 of the Bankruptcy 
Act, 1888, as being a fraudulent preference. 

In 1890, the debtor, Tweedale, who was landlord of the White 
Hart Hotel at Guildford, borrowed from his wife the sum of 

£100. 

In 1891 the debtor borrowed from bis wife the further sum of 
£200 ; and on April 24th, 1891, he assigned to her under a bill of 
sale, as security for the loan, the chattels set out in the schedule 
to the bill of sale, and all chattels and things which might here- 
after during the continuance of the security be placed or brought 
upon the premises, &o., in substitution for the scheduled chattels 
or otherwise. The scheduled chattels consisted chiefly of horses 
and carriages. 

In May, 1891, it was discoyered by the parties that this bill of 
sale was Yoid under the decision in the case of Kelly t. KeUond 
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(L. B. 20 Q. B. D. 569)i by reason of its including after-acqaired 1892. 
property ; and on June 4th^ 1891, a valid bill of sale was given by in rb 
the debtor to his wife. Ex"!mb' 

On June 2nd, 1891, the debtor had issued a circular calling his Tweedalb. 
creditors together ; and on June 5th, 1891, he laid before them a 
statement of his affairs. 

On June 16th, 1891, a receiving order was made against the 
debtor on his own petition, upon which he was adjudicated 
bankrupt. 

On an application by the trustee in the- bankruptcy to set aside 
the bill of sale as being a fraudulent preference, the County Court 
Judge came to the conclusion that there was a solid intention on 
the part of the husband to make good (by means of the second bill 
of sale) the error which had been committed towards his wife in 
respect of the first bill of sale, and that there was also in his mind 
a substantial view of giving his wife preference over other creditors. 

The bill of sale was accordingly set aside, and from that decision 
Mrs. Tweedale now appealed. 

Chde : for the appellant. 

The County Court Judge came to a wrong conclusion. The 
second bill of sale was given in pursuance of an antecedent agree- 
ment which negatives the idea of a preference. The agreement 
relied on is the original promise by the debtor to give security. 
This must mean to give good security, and is not therefore per- 
formed by giving a bad one. (Counsel referred to Morris v. Ven- 
ahlcs, 15 W. B. 2 ; Siranks v. St. John, 2 C. P. 376.) 

Hansell (Macklin with him) : for the trustee in bankruptcy. 

The first bill of sale was accepted by the wife as performance of 
the promise. If she was in error the Court will not rectify that 
error by upholding the second bill of sale, because the intention of 
the wife was carried out by the first. It was the wife who insisted 
on the invalid clause being inserted in the first bill of sale, though 
of course the effect of it was not present to the minds of the 
parties. There is only power to rectify so as to carry out the 
parties' intention, and here they are asking for something more. I 
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J 892. Bay there was no mistake, and eyen if there was a mistake, the 
liTiiB Court will only relieve in order to carry out the intention of the 
^'EEDALE, parties. (Counsel referred to Wilson y. Nelson, 9 W. K. 393 ; Cooper 
TwBBDALK. T. Phipps, L. B, 2 H. L. 149.) The intention was to prefer the 
wife. When the second hill of sale was given there was a defi- 
ciency of something like j£900. It is not enough to show that 
there was an antecedent obligation; it must be shown that the 
debtor intended to fulfil the obligation, and that he gave the second 
bill of sale for that purpose. The County Court Judge found that 
the husband had the intention of correcting the error, not that he 
T^as bound to do so. 

[Henn Collins, J. : Suppose he felt bound in honour.] 

There must be a real or supposed legal obligation. The object 
of section 48 is to prevent a bankrupt from deciding whom he shall 
pay. The case of In re Lane, Ex parte Qaze (see ante, Vol. VI. 
p. 143 ; L. "R. 23 Q. B. D. 74), where, the payment was made with 
the intention of reviving a real debt, did not really raise any ques- 
tion of fraudulent preference, but a question of proof. (Counsel also 
referred ta Ex parte Foxley, In re Nurse (L. B. 3 Ch. App. 515) ; 
18 L. T. 862 ; Ex parte Allam, In re Munday, L. B. 14 Q. B. D. 
43; 33W. B. 231.) 

Clode : in reply. 

Equity would have relieved in such a case by a rectification of 
the bad bill of sale as it was executed by mistake, and that it was 
a mistake of law makes no difference. Neither does it make any 
difference that it is the party asking for relief who made the mis- 
take. (Counsel referred to Wake v. Harrop, 1 H. & C. 202, per 
Willes, J., at p. 204 ; Stone v. Godfray, 23 L. J. Ch. 769, at p. 
774 ; Beauchamp v. Winn, L. B. 6 H. L. 223, at p. 234 ; Ball v. 
Stone, 1 Sim. & St. 218 ; In re Strand Music Hall Co., 13 L. T. 
177.) Further, this is a security given for a present advance 
which negatives a preference. It is true that the advance was 
actually made at the time of the first bill, but the two bills must 
be treated as one transaction. (Counsel referred to Sinale v. Burr, 
L. B. 8 C. P. 64 ; Ex parte Allam, In re Munday, L. B. 14 Q. B. D. 
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43 ; 33 W. R. 231 ; In re Hockaday, Ex parte Nelson, (see ante, 1802. 
Vol. IV. p. 12; In re Arnott, Ex parte Barnard, see ayite. Vol. ik rb 
VI. p. 215). Moreover, there is no eyidenco here that the second ej^"^^^' 
bill of sale was given with a view to prefer the creditor. The cir- Twbbdalb. 
cumstances may raise a primd facie case, but that is rebutted by 
the finding that it was given with a solid intention of correcting a 
mistake. No doubt the efi*ect of giving the bill of sale was in fact 
to prefer the creditor, but that was not necessarily the intention of 
the debtor in executing it. (Counsel referred to In re Fletcher, Ex 
parte Suffolk, see ante, p. 8 ; In re Mclnnes, Ex parte Binnstead, 
8 Times Law Reports.) 

Vaughan Williams, J. : 

I am of opinion that the learned County Court judge was wrong Judgment, 
in the conclusion at which he arrived in this case. I repeat — • 
as I have often said before — that if a judge has arrived at a con- 
clusion of fact on facts before him, this Court ought to be very 
careful in reviewing his decision, because he has seen the witnesses 
and observed their demeanour. If, in the conclusion to which I 
have come here, I merely differed from the conclusion of the County 
Court judge in fact I should feel that I ought to give effect to his 
conclusion. But in this case the County Court judge has come to 
a right decision upon the facts — that the bankrupt in giving the 
fresh security had the solid intention in so doing of correcting the 
error in the previous one. The County Court judge puts it beyond 
all doubt, for his judgment clearly shows that he meant to find 
that the fresh security was given in consequence of the previous 
one being bad, and with the intention of correcting it. Then he 
goes on to say that he finds this was done with a substantial view 
of preferring the creditor. But that is only an inference, and not 
the finding of a fresh fact. The judgment should be read, in my 
opinion, " and therefore " with a substantial view, &c. If that is 
what the County Court judge meant, and I think it was, he was 
wrong ; and I arrive at this conclusion to a great extent in conse- 
quence of the decision in In re Ilockaday, Ex parte Nelson (see 
ante. Vol. IV. p. 12). In that case the security turned out to be 
bad by reason of the decision in Ex parte Stanford, In re Barber 
(L. R. 17 Q. B. D. 259 ; 55 L. J. Q. B. 341 ; 54 L. T. 894) ; and 
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1892. under those circumstances the parties arranged to replace it. In 

In bb the course of that case Lord Esheb said, ** . • .It seems to me 

eTpamb *^** **^® debtor and his solicitor did the most honest thing they 

TwMDALB. could do. This bill of sale replaces the old one. The solicitor 

and his client found the blunder had been made. They rectified 

it, and they were very honest to do so." That case is very like the 

present one. I do not forget that in Ex parte Stanford, In re 

Barber (L. E. 17 Q. B. D. 259), the bill of sale was void for a 

mere conveyancing reason, whereas here it was bad as having 

included property to be acquired. 

Under these circumstances it seems to me that it cannot be said 
that the fact that the grantor granted a fresh security with the 
intention of correcting the blunder in the old one compels me to 
say that when he gave that fresh security in exchange for the bad 
one he intended to prefer the creditor. He intended to correct 
the mistake, and that negatives the only ground on which it could 
be said that he gave the fresh security with any view of giving a 
preference. 

Henn Collins, J. : 

When the judgment of the learned County Court judge is looked 
at it is clear that he has not come to a conclusion of fact on con- 
flicting evidence. The evidence was all one way, and shows that 
the object of giving the new bill of sale was to correct the error in 
the old one. Then he assumed that involved an intention to 
prefer. There is no evidence of such an intention ; nor is there 
any evidence that the learned County Court judge based his 
decision upon anything else than the admitted desire of the 
bankrupt to correct the error in the first bill of sale. It seems to 
me, therefore, that accepting the finding of the learned judge, no 
evidence of an intention to prefer can be found, but that all the 
facts rebut such an intention. These facts are as follows : — The 
bankrupt had, for a good consideration, given a security which 
both parties intended to be good. Owing to a decision of the 
Courts the security turned out to be valueless. Under these 
circumstances it appears from an affidavit that the bankrupt was 
told that he was under an obligation to make this bad security 
good, and to reinstate his wife in the position in which she ought 
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' to have been. If that was his object it negatives any intention to 1892. 

prefer. Ik rb 

Appeal allowed. ETp^ra 

TWSEDALB. 

Solicitors: Crowders <t Vizard, agents for MeUersh, Godalming, 

for the appellant. 
Wragg, for the trustee. 
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PRACTICE. 

Mn^ TuTi^cB ^ »= WELLS, Ex PABTE THE TRUSTEE. 

Vaxtohan 

^18^92"** Bankruptcy Act, 1883, section 27. 

February2f*th ^^"^^^'^^^^'^^ ^f vnttiess — Examination of solicitor to debtor — Refusal to aiistcer 

qtiestion allowed by Court — Claim of privilege. 

At a private examination of the solicitor to the debtor the Court allowed 
the following question to be put : '^ Which was the first transaction in 
which you acted for the debtor in connection with the Pelican Club 1 " 

The solicitor declined to answer this question on the ground that to do 
so would be to disclose communications made by his client to him for the 
purpose of obtaining his professional advice. 

Held : — That the question was not one in respect of which any privilege 
could attach ; and that the solicitor wxus bound to answer it 



T> 



HIS was a Report by the registrar to the Bankruptcy judge by 
reason of the refusal of one Arthur Hepburn Hastie, the solicitor 
to the debtor, to answer a certain question permitted by the Court 
to be put to him at a private examination. 

The debtor, A. E. Wells, was formerly proprietor of the Pelican 
Club, and a receiving order was made against him on NoTember 
5th, 1891. 

At a private examination of Mr. Hastie, who had acted as 
solicitor to the debtor, the registrar allowed the following question 
to be put : — ** Which was the first transaction in which you acted 
for Mr. A. E. Wells in coimection with the Pelican Club ? " 

This question the solicitor refused to answer, in consequence of 
which the matter was now referred to the judge. 

Mellor {Herbert Reed with him) : for the trustee in bankruptcy. 

The question was a perfectly proper one, and the Court allowed 
it to be put. The solicitor has no ground whatever that I can see 
for refusing to answer it. 
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Fraser : for the solicitor. 1392. 



To answer this question would be to disclose communications J^ ^^ 

... WBLLS, 

made by the client to the solicitor for the purpose of obtaining his Exjarte 
professional advice. Under such circumstances the witness was 
bound to withhold the information. 



The Trl'steb. 



[Vaughan Williams, J. : All that he is really asked is when he 
was first employed.] 

He is not merely asked what was the date of the first transaction. 
The question is, " Which was the first transaction in which you 
acted for Mr. Wells in connection with the Pelican Club ? '* That 
was an enquiiy as to the subject-matter, and if the solicitor 
answered it it would be to disclose facts communicated by the 
client. The solicitor believed privilege to exist, and he claims it. 
(Counsel referred to Greenough v. Gaskell, 1 M. & K. 98 : Ex 
parte Camphell, In re Cathcart, L. R. 5 Ch. App. 703 : 23 L. T. 
289 : 18 W. R. 1056 : In re Arnotty Ex parte the Chief Official 
Receiver, see ante. Vol. V., p. 286 ; 37 W. E. 223.) 

Vaughan Williams, J. : 

In my opinion there is nothing in this objection. The solicitor Judgment, 
must answer the question. I have no doubt that Mr. Hastie 
conscientiously refused to answer, but he ought to have done so. 
The application of the trustee must be allowed with costs. 

Order accordingly. 

Solicitors : Munns cC LongdeUy for the trustee in bankruptcy. 
Hasties dt Co, for the solicitor. 



M.B. — VOL. IX. 
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PRACTICE. 

^9SH.r^^ In re HAWKINS, Ex parte THE OFFICIAL RECEIVER. 

APPEAL. 

Before the 
Masteb of Banhn^Uy Act, 1883, section 28, and sections 44 and 65. 

THE R,OliL.S 

Fry, L.J./ BankriLpicy Act, 1890, section 8. 

LOFES, L.J. 

1892. Discharge of hanJcru2>t — Discharge conditional on 2)ay7nent of specified dividend — 
Mardi~\W Property devolving on bankrupt more than sufficient to pay dividend — Title 

and 21*^ * of trustee to such propeiiy. 

It would seem that wliere an order is made under section 8 of the 
Bankruptcy Act, 1891), suspending the discharge of a bankrupt until a 
dividend of 10<i. in the pound has been paid to the creditors, and before 
the bankrupt has complied with the order property devolves on him more 
than sufficient to pay the 10s. in the pound, the dischai-ge will take effect 
as from that time, but the trustee in the bankruptcy will be entitled to 
such property for the purpose of distribution amongst the creditors, the 
bankrupt having a claim only to any surplus which may remain after 
payment of his debts in full. 

On application by the bankrapt for his dischai-ge under section 28 of 
the Bankruptcy Act, 1883, an order was made that the bankrupt's dis- 
charge be suspended until he had paid to the trustee such a sum as, with 
the dividend declared or to be decLu-ed, would enable the trustee to pay 
to the creditors 5s. in the pound upon their debts, and that the order of 
discharge should take effect and come into operation on the day of the 
payment of that sum. 

Before the terms of this oixler were complied with the bankrupt's father 
died, and under his will the bankrupt became thereupon entitled to a 
share of the residue of his estate amounting to about £800, the sum 
necessary to complete the payment of 55. in the pound to the bankrupt's 
creditors being then about ^£300. 

The official receiver as trustee in the bankruptcy claimed the whole 
£800 for distribution among the creditors. 

Held:— (Per Lord Esher, M.R and Lopes, L.J. : Fry, L.J. dissenting) : 
That the discharge did not operate until the 5s. in the pound had been 
paid to the creditors : that the whole £800 must be considered to have 
devolved upon the bankrupt at one time ; and that, as he w^as undis- 
charged at the time when it devolved on him, it was by virtue of 
section 44, subsection (i), of the Bankruptcy Act, 1883, property of the 
bankrupt divisible amongst his creditoi*s, and by section 65 the bankrupt 
was only entitled to any surplus after payment of his creditors in full. 
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But that from and after the devolution of the £iiO0 the order of dis- i892. 
charge took effect. "t-' 

Per Fry, L.J.: That the intention of the oijler was that the creditors tt^^/^^«, 

should not receive more than 5s. in the pound ; and that, in order to jj^ paute 
effect that intention, the £>iO0 ought to be treated by construction of law Tub Official 

as having devolved in two sums, one of £300, which vested in the trustee liECEivEu. 
and brought the order of discharge into operation, and the other of £500, 
which devolved on the bankrupt, as being then discharged, for his own 
benefit. 



T 



HIS was an Appeal by the official receiyer as trustee from an 
order of the Divisional Court in Bankruptcy reversing a previous 
order made in the Walsall County Court on application by the 
bankrupt for his discharge. 

On August 14th, 1885, a receiving order was made against the 
debtor John Hawkins on his own petition in the County Court at 
Walsall upon which he was adjudicated bankrupt on August 29th, 
1885. 

On November 18th, 1886, the bankrupt applied for his discharge 
under section 28 of the Bankruptcy Act, 1883, when, after reciting 
certain oflFences committed by the bankrupt, an order was made in 
the following terms : — "It is ordered that the bankrupt's discharge 
be suspended until he has paid to the trustee for the time being 
of his estate such a sum as with the dividend declared or to be de- 
clared will enable the trustee to pay to the creditors of the bank- 
rupt who have duly proved or shall hereafter duly prove their 
debts 58, in the pound thereon, and that this order of discharge do 
take effect and come into operation on the day of payment of such 
sum to the trustee and that the trustee do forthwith after such 
payment file with the proceedings in this case a certificate that he 
has received the said sum." 

This order was bad in form under section 28 of the Bankruptcy 
Act, 1883, which was then in force (see In re Huggins, Ex parte 
HuggiiiSy ante^ Vol. VI., p. 38, and see section 8, sub-section 2 (iii.) 
and sub-section (7) of the Bankruptcy Act, 1890) but there was no 
appeal from it. 

A dividend of Is, 3f^. in the pound was subsequently paid to 
the creditors. 

On June 1st, 1891, the father of the bankrupt died and by his 

K 2 
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1892. will the bankrupt became entitled to certain residuary estate of the 
Lx HB value of about £800. 

ExT^S^B ^^ ^^^^ ^^^' ^^91' ^ ^^^^^^ ^^-^ written by the bankrupt's 
Thb Official solicitor, who also acted as solicitor for the executors of the father's 

ICECEIVER. .n 1 • • • 1 

will, to the official receiver as trustee in the bankruptcy in the 
following terms: — 

lie JOHN HAWKINS, Junior. 

Kindly let me know (to-morrow if pos^sible) the amount you require to clear 
this discharge. Please let the information be sufficiently iti detail to enable 
me to explain how the amount is made up to my client. 



On June 13th, 1891, an ansiver to this letter was received from 
the official receiver as follows : — 

i?e JOHN HAWKINS, Junior. 

I believe you ai*e solicitor for the trustees under the will of the late Mr. 
John Hawkins, this bankmpt^s father. Will you, therefoi'c, please take 
notice that as trustee of the bankrupt's estate I claim to be entitled to all 
the share and interest of the bankrupt under his father's will. 

As to the amount which would be required to be paid to make up the bs. in 
the pound mentioned in the order of Court on the bankrupt's application for 
discharge, I think it would take ^312. It may not require quite so much, 
but assuming that amount to be paid by the bankra]>t and it should be more 
than sufficient, I suppose he would be entitled to be repaid the balance. You 
will understand that I contend that my claim to the share of the bankrupt 
under his father's will is not affected by the onler of discharge. 

On June 2-lth, 1891, a cheque for M-iOO was sent on behalf of 
the bankrupt to the official receiver ; and on July 30th, 1891, an 
application was made to the County Court for an order requiring 
the official receiver to file a certificate that the 58. in the pound 
had been paid and to account to the bankrupt for the said sum 
and to pay over to him any balance ; and also for a declaration that 
the bankrupt was entitled to receive for his own benefit the share 
and interest bequeathed to him by the will of his father and that 
the official receiver had no interest in or claim to the said share and 
interest or any part thereof. 

This application was refused, but on February 8th, 1892, an 
appeal was brought to the Divisional Court in Bankruptcy when 
an order was made reversing the decision of the County Court and 
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requiring the officiul receiver to file a certificate that the 5s. in the 1892. 
pound had been duly paid : and the order further declared that the ly m 
discharge of the bankrupt took effect and came into operation on ex^artb 

June 24th, 1891, being the day of payment of the 55. to the official Thb Official 

, . Kecbiteb. 

receiver, and that the bankrupt was entitled to receive for his own 

benefit the share and interest bequeathed to him by the will of his 

father, and that the official receiver had no interest in or claim to 

such share and interest and should forthwith withdraw and cancel 

his notice of claim. 

From this decision the official receiver now appealed. 

Si7' Edward Clarke, Q.C., Solicitor- General {Mtdr Mackenzie 
with him) : for the official receiver. 

The question is whether this money to which the debtor 
became entitled under his father's will in excess of the amount 
required to pay the 5^;. in the pound before he had paid it, vests in 
the trustee and is applicable for the benefit of the creditors. 

[Fry, L.J. : Your case is that the whole of the residuary estate 
vested in the trustee and no order of discharge had then taken 
eflFect at all. 1 

What I say is that on June 24th, 1891, when the £400 was 
paid this property had vested in the trustee. On Juno 1st, 1891, 
when the debtor's father died, the debtor was in the position of an 
undischarged bankrupt. By section 54 of the Bankruptcy Act, 
1883, ^' immediately on a debtor being adjudged bankrupt the 
property of the bankrupt shall vest in the trustee." And by 
section 44, sub-section (i.) the property of the bankrupt shall com- 
prise "All such property as may belong to or be vested in the 
bankrupt at the commencement of the bankruptcy, or may be 
acquired by or devolve on him before his discharge." This was 
property which devolved upon the bankrupt before his discharge. 
Doubtless under this order the trustee would be bound to apply 
the money to make up the dividend of 58. in the pound and the 
bankrupt would be entitled to his discharge ; but the trustee is 
also entitled to the. whole of the money for the purpose of disposing 
of it in payment of the debts. The principle raised in this case is 
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1892. one of great general importance in view of the power given to the 
Tn KB Court under section 8 of the Bankruptcy Act, 1890, to suspend a 
Ex^^PAirTB ^^^l^rupt's discharge until a dividend of not less than lOs. in the 
Tub Official pound has been paid. 

Kbceitek, * 

Yate Lee : for the bankrupt. 

The order of the County Court could not itself be supported. 
The Court has no power to suspend a conditional order under 
section 28 of the Bankruptcy Act, 1883. The order itself is bad. 
Then I say further that this property vested on June 1st, 1891, 
when the bankrupt's father died. When sufiScient vested to pay 
Bs. in the pound the bankrupt was discharged under the order and 
he is entitled to all that may remain beyond the £312 or so neces- 
sary to make up the 5^. dividend. The order declares that the 
discharge shall take effect on the day of payment of the necessary 
sum. When the 5s. dividend is paid the bankrupt is discharged 
and the trustee has nothing to do with any further sum there may 
be. The cases of Ex j^c^rte Tinker, In re France (L. R. 9 Ch. 
App. 716 : 43 L. J. Bank. 91 : 30 L. T. 615 : 22 W. R. 794) and 
Ex parte Caughey, In re Caiighey (L. R. 4 Ch. Div. 533: 46 L. J. 
Bank. 18 : 36 L. T. 39 : 25 W. R. 308) may be cited as showing 
that the Court is not bound by the words of the vesting section. 

The Master of the Rolls (Lord Esher) : 
We will try to give judgment on Monday morning. 

March 21sf. 

The Master of the Rolls (Lord Esher) : 

Jadgraent I^ seems to mo this case has raised an extremely diflScult 

question as to the true construction of the Bankruptcy Act. In 
this case there was a receiving order. There was a bankruptcy and 
then there was an order by the Court that the bankrupt should 
obtain his discharge on the payment of a dividend of 5s. in the 
pound. That is to say, he should be discharged on the condition 
that he would pay 5s. in the pound. 

Now it is true that that is a bad order under the then Bank- 
ruptcy Act. But if we treat it now as a bad order then there was 
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no jurisdiction to make it. I think, therefore, that although it was 1892. 
irregular, after the long lapse of time which has occurred we must i^Trb 
treat it as an order made under the Bankruptcy Act. Therefore it J^wkins, 

^ "^ Ex PABTE 

is a conditional order that the bankrupt should have his discharge The Official 

on payment of 58. in the pound. After the order was made it was 

acted upon and the bankrupt paid a certain amount of dividend to 

the trustee for the benefit of his creditors, but before ho paid the 

5^. his father died and left him a sum of money, a sum of money 

more than sufficient to pay the 5«. in the pound, and with part of 

that money his trustee has paid or is ready to pay the remainder of 

the dividend of 5a. After he has done that there will be a surplus 

of that money and the question is whether that surplus ever vested 

in the trustee or whether it has never vested really in the trustee 

and therefore belongs to the bankrupt, who will be a discharged 

bankrupt. 

Now the thing must depend upon the construction of the statute. 
There is no law outside the statute. It must depend upon what is 
the true construction of the statute, and the order is made under 
section 28 in which it is said '' On the hearing of the application 
the Court shall take into consideration a report of the official 
receiver as to the bankrupt's conduct and affairs and may either 
grant or refuse an absolute order of discharge, or suspend the 
operation of the order for a specified time or grant an order of dis- 
charge subject to any conditions with respect to any earnings or 
income which may afterwards become dae to the bankrupt, or with 
respect to his after-acquired property.'' Therefore the question — 
and it is an extremely nice one— comes to be whether this property 
is after-acquired property or whether it is property which under 
another section came before the discharge. 

Now by section 44 the property of the bankrupt divisible 
amongst his creditors shall comprise " All such property as may 
belong to or be vested in the bankrupt at the commencement of the 
bankruptcy or may be acquired by or devolve upon him before his 
discharge." Therefore the property to be vested in the trustee to be 
divisible amongst his creditors is all such property as may belong 
to or be vested in the bankrupt at the commencement of the bank- 
ruptcy. That is first. " Or may be acquired by or devolve upon 
him before his discharge." Therefore that second part must be 
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1892. trustee, and it is the creditors who get the advftntage of the wind- 

In he f^U coming at that time and not the bankrupt. That I confess 

ExTuiTB seems to me to be a more just conclusion than that the creditors 

The Official should go unpaid, and that the bankrupt by reason of an order of 

the Court or even by agreement with his creditors, the Court not 

knowing and the creditors not knowing at the time of the windfall, 

that he might walk off with £10,000, £20,000 or £100,000 and his 

creditors might be left with a payment of 58, in the pound under 

this old Act. 

It would seem that this could not arise in quite the same 
manner under the new Act, because under the Act of 1890 the 
condition, as I understand it, must be at least to pay a dividend of 
10s. in the pound. But the principle is the same, and a debtor who 
owed money upon such a windfall as this happening could get his 
discharge on payment of 10s., if that was the order for discharge, 
and walk off with £100,000 in his pocket whilst his creditors 
would have lost the money which they had either paid for him or to 
him, or had given him goods in respect of which that money was 
to come to them. I think the conclusion I have come to is to be 
read in the Act, and if you read the Act according to its ordinary 
terms it must b3 so read, and it is a just and right conclusion. 
Therefore I am of opinion that, assuming the order to be a valid 
order within the statute, it was a conditional order; this windfall 
fell in before the condition was fulfilled — before the discharge, 
and the surplus must therefore be distributed amongst the 
creditors. 

Fry, L.J. : 

The true solution of this diflSculty appears to me to depend upon 
the construction of the order of November, 1886, and section 44 of 
the Act of 1883. With regard to the order I take the same view 
as has been taken by the Master of the Rolls with regard to 
its validity. It appears to mo that the order is not one which can 
be maintained under the Act of 1883, but it was made many years 
ago, and has been acted upon, and has not been appealed against, 
and therefore we are bound on the present occasion to treat it as a 
valid order. The question therefore of the order is one of con- 
struction. The order is couched in these terms. " It is ordered 
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that the bankrupt's discharge be suspended until he has paid to 1892. 
the trustee for the time being of his estate such a sum as with the j^ ^b 
dividend declared or to be declared will enable the trustee to pay Hawkins, 

'^ '^ Ex PARTB 

to the creditors of the bankrupt who have duly proved or shall The Official 

Ebceiyer. 

hereafter duly prove their debts, Ss, in the pound thereon, and that 
this order of discharge do take eflfect and come into operation on 
the day of payment of such sum to the trustee.'* 

Now it appears to me from that, that the order contemplated 
payments of two descriptions — a payment by means of money 
vesting in the trustee as trustee, and a payment to be made by the 
debtor to the trustee either out of some earnings that might not 
pass under the Bankruptcy Act, or by the bounty and kindness of 
his friends. It contemplates the probability of a p*ayment of that 
description. But nevertheless it appears to me to be clear that the 
order may be satisfied with regard to payment either wholly by 
moneys coming to the trustee as part of the estate, or wholly by 
payment made by the bankrupt or his friends, or partly in one way 
and partly in the other. The order therefore is careless as to the 
method of payment and the source from which the moneys come. 
Then what is the substance of this order ? It appears to me in 
substance to be this : a provision that the moneys, the property of 
the bankrupt, to the extent of 58. in the pound of his debts, shall 
go to the trustee, and over and above that shall not go to the 
trustee but shall belong to the bankrupt. For be it observed that 
the order is careless with regard to the time. The discharge is to 
take effect whenever the 5s, is paid, be it a short time or be it a 
long time. The Court is not curious or anxious about that. It is 
not therefore concerned with the time, but it is concerned with the 
amount. It is quite true that the dividing line between the vesting 
in the trustee and the vesting in the bankrupt of the property is 
expressed in words of time until such and such a thing has 
occurred, but the real dividing line appears to be not time but 
amount, when the 5^. in the pound is reached everything else is 
vested in the bankrupt. That appears to me to be the substance 
and meaning of the order. Now the circumstances under which 
we have to apply this order are shortly these, many years after the 
order a sum of something like £800 devolved upon the bankrupt, 
of which ^£800 we will say is necessary to make up the 58. in the 
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1892. pound. The remaining £500 was not necessary. I am not going 
TnTb into the exact figures. I am only giving them roughly. 
ExTautb ^^^ ^^^^ ^^^ comes to the bankrupt. Does it pass to the 
Thb Opficial trustee ? Now let me take this hypothesis. If the sum of iE800 

Eecbivbb. - , , , 

had devolved pound by pound upon the bankrupt it is plain that it 

was vested pound by pound in the trustee until the £300 vested in 
him. The moment that had happened the discharge would 'take 
effect. The condition would have been satisfied, the contingency 
would have happened. The bankrupt then would be discharged. 
The remaining £500 as they devolved pound by pound on the 
bankrupt would have vested in him and would not have passed on 
to his trustee. How can it make any difference that in this case 
the whole sum of £800 vested in one moment ? Is it reasonable 
that the mere coincidence in time of the accruer should give to the 
trustee more than the 5s. in the pound which was the limit of the 
intention of the parties to the order ? I think not. I think not 
for the reason I have already given, that in my judgment the sub- 
stance of the order is amount and not time. The limit of the 
dividing line is amount and not time. I think therefore that the 
true view is this. That the £800 must be treated to have 
devolved in two sums in point of law. First, the £300 devolves 
in point of law in my view. Thereupon comes the discharge. 
Then devolves the other £500. That vests in the bankrupt and 
did not pass to the trustee. That is my view of the substance of 
the order according to its substance as applied to the events which 
happened. 

Now I will go to section 44 of the Act. That provides that the 
property divisible amongst the creditors shall comprise, amongst 
other things, all such property as may be acquired by or devolve 
upon the bankrupt before his discharge. Now then we are involved 
in this difficulty. The discharge here is contingent upon the 
property devolving. It is said on the one hand by the bankrupt 
to the trustee, '* You cannot take this ; you, the trustee, cannot 
take it, because the devolution was not before the discharge, but 
at the discharge.'* But in exactly the same way, the trustee may 
say to the bankrupt, " You cannot take it, because you only take 
what vests in you after the discharge, and the vesting was not 
after the discharge.** You are therefore involved in this difficulty. 
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I might pursue this perhaps further, and show that other difficul- 1892. 
ties might arise, and show that the law has contemplated two i^ rb 
periods of time, before and after the discharge, hut this is a thing Ex pautb 
that happens at neither of them, hut at the discharge. How is The Official 
that difficulty to he solved ? The difficulty upon this clause has 
to he solved exactly in the same way as the difficulty with the 
order. If we are so to consider the effect of this, £300 vests 
before the discharge, then the discharge happens, and the remain- 
der vests after the discharge. For that mode of dealing with the 
diflSculty created by time there seems to me to be the most 
abundant authority. Take this case, a case in which there is a 
power to revoke, and thereafter to appoint new uses. A deed is 
executed which contains a revocation of an old use and an appoint- 
ment of a new one. That appointment would not be good if the 
old use were standing, but the instrument is one instrument, and 
executed at one moment of time. What has the law done ? It 
has severed the two instruments, and that one deed, executed at 
one single moment, is to operate so that the revocation of the deed 
is held to operate first, and the appointment of new uses second. 
That was determined in FitzidlUam's Case (6 Rep. 32rt, 336), " For 
to the intent that the new uses shall be created, the law adjudges 
that the clause of destruction shall have the priority, although both 
be contained in one and the same deed, and take effect by one and 
the same delivery.*' 

Another similar difficulty has arisen in this class of case where 
there has been a lease and release in the same instrument. Now 
the release cannot take effect to pass the remainder unless the 
lease is in existence, but they are both contained in the same deed. 
Again, to give effect to the intention of the parties, the lease 
operates first, vests one estate in the lessee, and then the release 
operates afterwards, which can only operate if the lease takes 
effect first. That has been held and pointed out to be the law in 
Barkery, Keete (Freeman, K. B. Rep. 251), where the Chief Justice 
North said he had known it ruled several times that a lease and 
release in the same deed was a good conveyance, for priority should 
be supported. The same thing has happened with regard to the 
construction of Acts of Parliament. A question arising under an 
Act by which both father and son are both naturalised, it was held 
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1892. that it was supposed to be the intention of the parties that the Act 

In re should take effect with regard to the father before it took e£fect 

:?x^Taiite ^^^^ regard to the son. That case is referred to in Collingwood v. 

The Official Pace (0. Bridgman, 455), where he says this : " If the father and 

XvECEI VBU • 

the son be both at once naturalised b}' Act of Parliament, and then 
the father purchaseth lands, it was the opinion in Godfrey's Case 
that the son should inherit the father. The law will make, a 
priority, though in the same Act, according to the order of nature 
and the intent of the act.'* I think, therefore, there is ample 
authority for this proposition, that wherever a thing is, in fact, 
to be done at a single instant of time, but, in order to eflfect the 
intent of the parties, it is necessary to consider that single act 
as if it was a double act, and as if the single moment of time were 
two incidents of time, then the time in contemplation of law must 
be taken as split into two incidents of time, and that priority given 
to the one act or the other is necessary to give effect to the 
intention of the parties. 

If, therefore, I am right in the view which I take, that the true 
substance of the order is to introduce a limit as to amount of 
property, and not as to time, then, although the order is expressed 
in terms of time, I think that time must, under the circumstances 
of the case, be split up, and priority given, so that true effect be 
given to the order. I think, therefore, although I am sorry to 
differ from the Master of the Rolls, I think that the order 
appealed from is right. 

Lopes, L.J. : 

Very reluctantly I am compelled in this 'case to arrive at the 
same conclusion as the Master of the Rolls. I say reluctantly 
for this reason, because I am quite aware that in all probability we 
are not giving effect to the intention of the parties. I cannot 
doubt but that the intention of the parties was that the debtor 
should become a free man when the 5s. was paid. 

Now with regard to the order, it purported to bo made under 
section 28 of the Bankruptcy Act, 1883. It is a conditional order, 
and conditional orders of a certain kind are authorised by the Act. 
" An order of discharge may be granted subject to any conditions 
with respect to any earnings or income which may afterwards 
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become due to the bankrupt, or with respect to his after-acquired 1892. 
property." But the present order is conditional with regard to i^^e 
none of those matters. It is not with regard to the earnings or Hawkins, 

<-> ^ JiX PARTE 

income and it is not with regard to any after-acquired property. The Official 
It is an order of discharge conditional upon the party paying 58, 
in the pound. I am clearly of opinion that this order is a bad order 
under the section. I quite agree with what has been said by the 
Other members of the Court, having regard to the fact that it has 
been acted upon, and acted upon for a long time, it would not be 
desirable for this Court to regard it at this moment as anything 
but a valid order. 

But upon the order arises a question under section 44 of the Act. 
I should say at the time of the death of the father of the bankrupt 
in this case only Is. 8d. of the 5s. had been paid. There was the 
balance between the Is. Sd. and the 5$, still remaining to be paid. 
On June 1st the bankrupt's father died and there devolved upon 
him a sum of something like £800, at any rate a good deal 
more than sufficient to pay the portion that was unpaid of the 58. 
The question, therefore, arises as to in whom the property vested. 
Now section 44 says that certain property of the bankrupt is to be 
divisible amongst his creditors. It deals, first of all, with property 
that is divisible. Then it says : '* All such property as may belong 
to or be vested in the bankrupt at the commencement of the bank- 
ruptcy or may be acquired by or devolve on him before his dis- 
charge." Now this property accrued no doubt after the bankruptcy 
and before the discharge according to my view as I shall presently 
express it. The father died as I have said on June 1st. When 
the father died the right to that property passing by the will must 
have vested in somebody. In whom did it vest ? According to 
my view it vested in the trustee, and I arrive at this conclusion in 
this way — it vested immediately on the death of the father. The 
55. at that time was unpaid. What was the position of the bank- 
rupt at the moment of its vesting ? The position of the bankrupt 
at that moment Vas that of an undischarged bankrupt, and there- 
fore I feel compelled to come to the conclusion that it vested in 
the trustee under the provisions of this section 44. 

But it has been said that it devolved in two sums, as to a portion 
of the money passing to the trustee and paying the remainder of 
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1892. the 5a. ; as to the other, the remaining portion vested in the bank- 

In re rupt. But suppose what the father had left and what passed to 

Ex TaLtb *^® bankrupt under the will had been a ilOOO note. Could it be 

The Official said that a portion of that £1000 note vested in the trustee and the 

KSCBIYEB.. 

other portion vested in the bankrupt ? It appeal's to me that the 
money vested at one moment. V^esting at one moment, it vested 
in the trustee, as at that moment the bankrupt was an undischarged 
bankrupt. That being so, the money would become divisible 
amongst the creditors, because by section 65 any surplus in the 
hands of the trustee is only to pass to the bankrupt after the full 
amount has been paid — that is 20a. in the pound. I therefore 
agree with the judgment of the Masteb of the Eolls in the 
matter. 

Appeal alloiccd. 

Solicitors : The Solicitor to the Board of Trade, for the official 

receiver. 
Batten, Vrojffitt cC- Scott, agents for F. Bill, Walsall, 
for the bankrupt. 
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In be burr, Ex pabte THE BOARD OF TRADE, 

Bankruptcy Act, 1890, section 3. 
Bankruptcy Rulety 1890, Rule 24. 



COURT OF 
APPEAL. 

Bbforb 

Thb Master 

OF TUB Rolls, 

Fby, L.J., 

-, . LopBs, L.J. 

Scheme of arrangement — Approval of Court — Report of official receicer in favour 1392. 

of scheme-^ Right of Board of Trade to appeal — Duty of Court in approving '•r— ' 
icheme. ^/w*/ 29th. 

Under section 3, sub-section (9) of the Bankruptcy Act, 1890, the Court 
is not bound to approve a scheme of arrangement proposed by a debtor 
and accepted by the statutory majority of creditors, although such scheme 
may provide reasonable security for the payment of not less than 7s. 6<2. 
in the pound on all the unsecured debts provable against the debtor's 
estate. 

If the condition in question is fulfiUed the Court may or may not, upon 
all the other circumstances of the case, approve the scheme. 

On application by the debtor to approve a scheme of arrangement which 
had been accepted by the statutory majority of the creditors, the official 
receiver reported that the terms of the scheme were reasonable and calcu- 
lated to benefit the general body of the creditors, and also that the scheme 
provided reasonable security for the payment of not less than 7«. &d, in the 
pound on all the unsecured debts. 

The report further stated that the debtor had brought on or contributed 
to his bankruptcy by rash and hazardous speculations ; that he had not 
kept proper books of account ; and that he had on two previous occasions 
been adjudicated bankrupt. 

On the hearing of the application the official receiver appeared, and 
stated that he had no objection to make ; and the registrar thereupon, 
after hearing evidence, approved the scheme. 

Held : That the Board of Trade had a right of appeal against the 
decision of the registrar, notwithstanding that the official receiver had 
reported in favour of the scheme, and had supported the application for 
its approval in the Court below. 

That the registrar was wrong in approving the scheme, inasmuch as it 
was not shewn that such scheme provided reasonable security for the 
payment of not less than 7«. 6<f. in the pound. 

And further, that even if this had been shewn, the Court was not bound 
under section 3, sub-section (9) of the Bankruptcy Act, 1890, to approve 
the scheme, and that having regard to the offences against the bankruptcy 
law mentioned in section 8, which the debtor was found to have com- 
mitted, the scheme ought not to be approved by the Court. 

M.B.— VOL. IX. L 
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1892. m 

IiTks -■- HIS ^&s <^ Appeal by the Board of Trade from an order of the 
Ex P^TE registrar by which he approved a scheme of arrangement proposed 
The Boakd by the debtor and accepted by the statutory majority of creditors. 

On July 5th, 1891> a petition was presented against the debtor 
Arthur Burr^ upon which a receiving order was made on August 
10th, 1891. 

On October 6th, 1891, the debtor submitted a scheme of 
arrangement to the official receiver under section 8 of the Bank- 
ruptcy Act, 1890, to be laid before the creditors. 

By the terms of this scheme it was provided that the estate of 
the debtor should be vested in a trustee to be realised and dis- 
tributed as in bankruptcy, and it was stated that two creditors who 
had claims against the debtor had agreed to withdraw their claims 
and to give up their security; that upon the scheme being 
approved by the Court the receiving order should be rescinded, but 
that the debtor undertook to give to the trustee all the assistance 
in his power in the realisation of the estate. 

On November 4th, 1891, the scheme was accepted by the 
statutory majority of the creditors. 

The official receiver reported that the terms of the scheme were 
reasonable, and calculated to benefit the general body of the 
creditors ; and also that the scheme provided reasonable security 
for the payment of not less than 7«. 6d, in the pound on all the 
unsecured debts provable against the debtor's estate. 

The report further stated that the debtor had brought on or 
contributed to his failure by rash and hazardous speculations ; 
that he had not kept proper books of account ; and that he had on 
two previous occasions been adjudicated bankrupt. 

On December 16th, 1891, application was made by the debtor 
to the Court to approve the scheme and discharge the receiving 
order. 

Section 8 of the Bankruptcy Act, 1890, provides by sub-section 

■ 

(7) that '' The Court shall, before approving the proposal, hear a 
report of the official receiver as to the terms thereof, and as to the 
conduct of the debtor, and any objections which may be made by 
or on behalf of any creditor." 
And by sub-section (9) '' If any facts are proved on proof of 
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which the Court would be required either to refuse, suspend, or 1862 
attach conditions to the debtor's discharge were he adjudged bank- In &s 
rupt, the Court shall refuse to approve the proposal, unless it pro- g^ p^ib 

vides reasonable security for payment of not less than 7«. 6d. in The Boabd 

OF X nASc f 

the pound on all the unsecured debts provable against the debtor's 
estate." 

At the hearing of the debtor's application the official receiver 
appeared, and stated that he had no objection to make. 

On January 28th, 1892, after an adjournment for the purpose of 
obtaining further evidence as to the value of the property and the 
withdrawal of the alleged claims, the registrar approved the 
scheme. 

From that decision the Board of Trade now appealed. 

Sir Edward Clarke, Q,C., Solicitor-General (Muir Mackenzie 
with him) : for the Board of Trade. 
Bigham, Q.C. (F. C Willis with him) : for the debtor. 

F. C. WiUis : 

I have a preliminary objection to the hearing of this appeal. 
Under section 104, sub-section (2) of the Bankruptcy Act, 1883, a 
right of appeal is given to any ''person aggrieved." The Board of 
Trade is not a person aggrieved here. They have no pecuniary 
interest at stake. Beyond this is the fact that the scheme was 
approved by the official receiver in the Court below. On the 
debtor's application to the Court to approve the scheme the Board 
of Trade were represented by the official receiver, who reported to 
the Court in favour of the scheme and approving the scheme. 
Bule 202 of the Consolidated Bules (Uule 24 of the Bankruptcy 
Bules, 1890) provides that *' On the hearing of any application to 
the Court to approve of a composition or scheme, the Court shall, 
in addition to considering the report of the official receiver, hear 
the official receiver and the trustee (if any) thereon, and an appeal 
to the Court of Appeal shall lie at the instance of the Board of 
Trade, or of the trustee (if any) from any order of the Court made 
upon any such an application." What I submit is, that the 
Board of Trade supported the scheme in the Court below, and they 
cannot appeal against it now. 

L 2 
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1892. [Fry, L. J. : The rule rather seems to give an original power of 

Insb appeal to the Board of Trade.] 

BUBA, 
Ex PARTB 

Thb Boakd [Lopes, L. J. : I do not see how it shuts ont the Board of Trade.] 

OF Tradb. 

The Board of Trade heing represented by its officer in the Court 
below, it is the same as if it had been there itself, and having 
approved the scheme, what I submit is, that it cannot appeal 
against the approval of it now. The rule contemplates the case 
where the official receiver has reported against the scheme. 

The Mabteb of the Rolls (Lord Esher) : 
The Court is not of that opinion. 

Sir Edward Clarke, Q.C. : 

The scheme in this case is one which clearly ought not to have 
been approved. At the adjourned hearing of the debtor's applica- 
tion a letter was read from Mr. Hume Webster^ as managing 
director of the Private Investors* Association, Limited, offering to 
purchase the assets at a sum alleged to be sufficient to pay 7«. 6^. 
in the pound subject to the withdrawal of the two claims. But in 
February last this company was itself wound up, and the petition 
was served on January 2dth, which was before the date of the 
adjourned hearing. Mr. Hunie Webster is himself now dead. 

[Fry, L. J. : I do not see that this scheme provides security at 
all.] 

What is put forward is the surrender of an alleged claim for 
£30,000 by two alleged creditors. Sir Tliomas Hesketh and a Mr. 
ByasB. But at tha most that is simply a withdrawal of an 
unproved claim. 

[The Master of the BtOlls : Further, suppose a man does give 
security for ?«• 6(2., but it is proved that he has committed offences 
for which, if he were made bankrupt, his discharge would certainly 
be delayed, ought the Court to allow a scheme to pass which prac-' 
tically gives him his discharge ? I do not say it would be an 
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absolute bar, but sarely the matter is one which ought to be 1892. 
seriously considered.] is^ 

BUKB, 
Ex PARTE 

What I say is that here there is no reasonable security. And I Thb Boakd 
go further and submit that the words "reasonable security" in 
section 8, sub-section (9) of the Bankruptcy Act, 1890, ara intended 
to mean a security provided by sureties or securities apart from the 
estate itself. It must be an outside security. If the estate can 
supply 78, 6(f. in the pound it ought to be administered in bank- 
ruptcy, and the receiving order ought not to be rescinded. 

[The Master of the Bolls : I think as at present advised that 
would be rather a narrow construction.] 

Bigkam, Q,C. 

The registrar had the evidence before hira, and he came to the 
conclusion that the claims which were withdrawn were valid claims. 
These claims being withdrawn the assets will make up Is. 6(L in 
the pound. Section 8, sub-section (9) of the Bankruptcy Act, 
1890, means that although offences have been committed, yet if a 
scheme proposes reasonable security for payment of Is* 6d. in the 
pound the Court can approve it. 

[Fry, L. J.: The section appears to contemplate reasonable 
security for payment of Is. 6d. in the pound to all the creditors ; 
and that is what this scheme does not do.] 

Surely as soon as a creditor has waived his claim he may be said 
to have no longer a provable claim, and no difficulty can arise on 
that point, which at the most is a merely technical one. There 
may be no advantage in this present scheme over a bankruptcy 
unless the advantage arises out of the waiving of these two claims ; 
but the matter was considered by the registrar, and he came to the 
conclusion that the proposed scheme was advantageous. 

The Master of the Bolls (Lord Esher) : 

We have said before that the Court of Bankruptcy, that is, the Judjment. 
registrar and this Court, have very often to protect the creditors 
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1892. against themselves, and that we have the daty of seeing that the 
Inkb oflScers of the Court of Bankruptcy do not do things which would 
E^i^RTB ^® ^^ ^® ^®^ worst example in bankruptcy matters. 
Th« BoAHD Now in this case a receiving order has been made against this 
debtor, and on his behalf a scheme was proposed, the principal 
object of which, so far as he was concerned, nay, the only object so 
far as I can see, was that the receiving order should be cancelled, 
and that the Court of Bankruptcy should not deal with the property. 
The official receiver supported the scheme, and the registrar has 
also approved the scheme. The question before us is whether we 
agree with the registrar when he resolved to approve the scheme. 
That is the question before us. But in considering that question 
we are entitled to take into account facts, if they are properly 
brought before us, which might have been before the registrar when 
he came to his decision, but which were not. Our duty now is, 
considering the whole of the case — considering this scheme and all 
the circumstances which are before us — to say, are we of opinion 
that the approval of the scheme by the Court was a right 
approval ? 

Now the case depends upon the sections of the last Bankruptcy 
Act, 1890. This scheme cannot by law be approved if 7«. 6d. in 
the pound cannot be secured. If Is. 6d. in the pound is secured, 
then the Court is not bound to approve the scheme. That is the 
condition upon which the Court is allowed to consider whether it 
will or will not approve the scheme. If that condition is not ful- 
filled the Court cannot approve the scheme. If that condition is 
fulfilled the Court may or may not upon the other circumstances of 
the case approve the scheme. In coming to the conclusion whether 
the scheme ought to be approved the Court ought not to consider 
one question alone — as, for instance, that the creditors or a majority 
of the creditors are willing to accept the scheme. The Court is not 
to consider that alone, and then blindly say, because the creditors 
wish the scheme to be carried out, therefore this Court will adopt it. 
The fact that the creditors wish it is one of the facts to be con- 
sidered, that is all. It is said that the ofScial receiver has been 
satisfied with the scheme. That is a question to be considered. 
But that must not be considered as binding upon the Court. The 
Court has, after all, to come to the conclusion whether in all the 
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circumstances it was right that the official receiver, first of all, 1892. 
should he satisfied ; and secondly, wheth3r the registrar should be ix rb 
satisfied. The mere fact of the 7«. 6d. in the pound being secured ex parte 

— ^if it is secured — ^is not sufficient of itself. It is not binding. As Thb Boakd 

'^ OP Trade, 

I say, that is only the condition which gives rise to the con- 
sideration whether the scheme ought to be approved. 

Now, let us take the whole of this case. The only ground upon 
which it is said that the scheme can be approved — the only ground 
in favour of it is said to be a withdrawal of a large debt to Sir 
Thomas Hesketh, and another gentleman of the name of Byass. 
That is the only consideration which entitles the Court to go one 
step further, namely, the withdrawal of a large debt. What is the 
debt which is due to Sir Thomas Hesketh and Mr. Byass ? It is 
said that the official receiver has been satisfied that it was a debt to 
a certain amount. Ought he to have been satisfied ? Ought the 
registrar to have been satisfied as to the amount of that debt ? 
The whole of that point consisted in this. What is the amount of 
that debt ? If that debt is only a small one, then the withdrawal 
of it is not any sufficient consideration. If it is a large one, so far 
as the one point is concerned, and if nothing else had to be con- 
sidered, then it might be a sufficient consideration. Is there 
sufficient evidence of what the amount of that debt is ? Then for 
that purpose you have a right to look, and must look, to the last 
deed which discloses to us something of what the circumstances are 
as between this debtor and Sir Thomas Hesketh and Mr. Byass. 
Now, that is to say that as to a considerable portion at least of 
that which is put forward as a debt due to Sir Thomas Hesketh 
and Mr. Byass, there is the extremest doubt whether it is due. 

But then it is said that Sir Thomas Hesketh has given up a debt 
which is really due to him, and which he knows to be due to him, 
and he gave it up when he might recover it or prove for it under 
the bankruptcy. There seems to me to be no sufficient reason 
shewn why Sir Thomas Hesketh did give it up. Supposing — and 
only supposing — that he has given it up because this man is a 
money-lender, and he, being a rash man, is looking forward to 
further transactions, is it right for this Court to take into consider^ 
ation the fact that a debt withdrawn with such an object is a good 
consideration for avoiding the bankruptcy of the .debtor ? It seems 
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1892. to me not. The first defect which I find is that there is no satis- 

ixiLB factory evidence of how much Sir Thomas Hesketh and this other 

Ex p^TE S^ii^l^ii^^^ ^^^^ given up, and whether what was due to them would 

The BoAJto \)q a sufficient consideration for this matter. There is no practical 

OF Tbade. 

real evidence of that. Neither is there any real evidence of the 
grounds and reason upon which they are supposed to have given up 
whatever they have given up. There is that defect in the case. 

Then we have the conduct of the debtor with regard to this 
bankruptcy. What has been the cause of this bankruptcy ? The 
mere description of the circumstances one after the other is 
sufficient to shew that they are a succession of the wildest specula- 
tions, to say the least of it, that any man could have undertaken. 
He had been bankrupt before ; twice before, I think. The fact of 
these previous bankruptcies is to be considered in determining 
whether the scheme should be approved. There are qualifications 
as to that one offence. The offence is committed, but there are 
qualifications of it, because it would seem that he has paid a con- 
siderable portion of what was due under those bankruptcies. He 
has not paid all or nearly all, but I will take it that there is some 
qualification of that offence, and that if that were the only offence 
against the bankruptcy law in respect of this bankruptcy that that 
offence is qualified by the fact of his having paid off a considerable 
portion of his debts. But then there are the other facts. Having 
been twice bankrupt before, what is his account of himself? He 
. starts without any capital whatever — that means without any 
means whatever. How does he get means ? He starts companies. 
That is what he has been doing. He starts a company and, I 
suppose, borrows money with regard to this Bellaggio Estate. He 
borrows money most likely on mortgage. He borrows money with 
regard to that estate. He starts a company, and if he gets any 
shareholders in the company, he gets some money, and with the 
money he gets from the shareholders, and with such money as he 
may borrow upon mortgage of his interest in that property, I 
suppose he makes the roads and lays out the estate, and makes 
a brilliant scheme to look at. But he had no capital in case that 
speculation {aHeA^ It is nothing but a mere building speculation 
entered into by a man without a shilling in his pocket. What 
could be more rash than that ? Then he started another company 
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for another kind of basinesSy without any money. Then, I believe, 1892. 
he started the Land Investment Company. How does he do that ? IvIm 
He is himself the only shareholder^ he says. He is, in fact, the B^p^„ 
company. He has got a company which is nominally, I suppose, The Boabd 
brought within the law. He is the company, and then Sir Thomas 
Hesketh becomes a shareholder in that company. He pays up 
some money, I suppose. There are calls yet due. Sir Thomas 
Hesketh would be liable for those calls, but this man says, '' Oh, 
I will pay you for the unpaid calls. I will buy your shares, and I 
will pay you for the unpaid calls.*' He never pays him a shilling. 
He is really the company, and all that he does is to let off Sir 
Thomas Hesketh from the unpaid calls. Whether, under the 
circumstances of the formation of the company, he ever could have 
insisted on the payment of those unpaid calls, I do not know. I 
have very considerable doubts with regard to that. But this con- 
clusion, it seems to me, is obvious, that having been twice bankrupt 
before, he has now entered upon speculations which had no founda- 
tion whatever in them. He starts first a race-course which fails 
because the Jockey Club, I think it was, would not adopt it. 
Secondly, he starts a race-course in a part of the kingdom where, 
it is asserted by him, the clergy have considerable power, and the 
clergy would not adopt his race-course — in Wales. He ought, 
before he started the race-courses to have found out whether the 
Jockey Club and the clergy would adopt them. I suppose he buys 
the land for the race-courses, and I suppose he lays out the land as 
a race-course, as far as I understand. Then the race-courses fail. 
Of course they do as a matter of course. Nothing could be more 
rashw Therefore, he is convicted, not only of one rash speculation, 
but of many rash speculations of the most rash description — ^hardly 
honest. He is convicted of that. 

Now he was a man of business before* He knew how to conduct 
business. He was a man of business who had the experience of 
knowing what would happen with rash speculations, and how care- 
fully he ought to watch his speculations. In other words, he was 
a man of business, who must have known the absolute necessity, if 
he wanted to succeed, of keeping business books. He does not 
keep one. This Court has held before that in any man who 
chooses to be a man of business, and a trading man, and a specula- 
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1892. tive man, that is one of the most grievous faults he can commit 

In rb against the bankruptcy law. Therefore, there are two points. 

Ex p^TB What would be the result if the bankruptcy went on ? If the bank- 

Thb BoABD ruptcy went on and he paid a very large dividend, and then asked 

for his discharge, the Court would have to consider these facts, 

and if they were proved, the Court would be bound, with such 

speculations and such want of keeping books, and with such a man, 

to postpone the discharge, even although he had paid almost up to 

the last shilling. 

Under those circumstances, with those defects in him and his 
scheme, we come to look at the scheme. As I say, there is a 
considerable doubt whether the Is, 6d, in the pound will be 
realised. But there is to my mind the greatest possible doubt as 
to whether the difference between the 78. 6d. in the pound to be 
realised by the scheme and what would be realised by the bank* 
ruptcy is materially different. I cannot see clearly that it would 
be 6^. more by the scheme than it would be by the bankruptcy, 
and for this reason — that not knowing what the debt which is 
really due to Sir Thomas Hesketh and which he gives up is, one 
cannot tell whether 78, 6d. in the pound by the scheme is 6d. in 
the pound more than would be realised under the bankruptcy. So 
that, as it seems to me, in the result we cannot be sure that the 
creditors gain anything substantially more by the scheme than they 
would in the bankruptcy ; and even if they did obtain something 
substantially more, we see that the debtor would escape from the 
consequences of the bankruptcy law which would be of the worst 
example if he could escape from them and get his discharge with- 
out the delay "which would be sure to be given if the bankruptcy 
goes on, and even if he pays 78. 6d. in the pound or a great deal 
more. Under these circumstances it seems to me that the pfficial 
receiver, although he was satisfied with the scheme, ought not to 
have been, and it seems to me that we cannot agree with the 
registrar when he was persuaded to approve the scheme, because, 
in our opinion, he ought not to have approved it. Taking the 
points which I have enumerated into consideration, it seems to me 
that this scheme taken all together is not one which, under the 
bankruptcy law ought to be allowed to pass. Therefore, I differ 
from the decision of the registrar and say that this scheme must 
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be disallowed^ and that the receiviDg order must stand good. I 1892. 

ought, perhaps, jnst to say that under the circumstances of this In be 

case, the defects are so obvious and so clear that I decline t,®^*^ . 

absolutely to allow them to be amended by further discussion or by The Board 
evidence taken before the registrar. 

Fry, L. J. : 

This is an application under section 3, sub-section (9) of the 
Bankruptcy Act, 1890. Now that clause provides that the Court 
shall refuse to approve the proposal if any of the facts are proved 
on pr^of of which the Court would be required to refuse, suspend, 
or attach conditions to the debtor's discharge where he was 
adjudged bankrupt, unless the scheme provides reasonable security 
for the payment of not less than Is, &d. in the pound on all the 
unsecured debts provable against the debtor's estate. Supposing 
that condition is satisfied, it still leaves the Court to exereiso 
judicial discretion. If the facts are proved and the scheme does 
provide la. 6d. in the pound, the Court may nevertheless refuse to 
adopt the scheme, and is bound so to refuse if the circumstances of 
the case require it. 

Now there are two questions in this case to be discussed. The 
first is, — Is the Court bound to refuse the scheme in this case ? 
In my opinion the Court is in the present state of circumstances 
bound to refuse the scheme because the conditions which the 
section imposes have not been satisfied. It has not been proved 
that this scheme does provide reasonable security for the payment 
of Is. 6d, in the pound. The evidence upon which the official 
receiver came to the conclusion that it did provide that was largely 
the fact that the trustee nominated under the proposed scheme, 
had informed the official receiver that he had already received an 
offer for the purchase of the assets of the estate for a sufficient sum 
to pay the creditors 7s, 6d, in the pound. Having stated that, the 
official receiver said, "under these circumstances, the official receiver 
reports that the debtor's proposal provides a reasonable security.*' 
We know what the nature of that offer was. It was an offer, a 
proposal from a man who was the managing director of a certain 
limited company, the man himself has left this world and the 
company has been wound up. A more fallacious, and delusive 
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1892. offer can hardly be conceived. It is quite true ^ome of the events 
l^^ which have happened since that offer was made were not known to 
Buxa, ^Q reristrar at the time when he confirmed this scheme which are 

Ex PAKTB ^ 

Thb Boakd now known to ns. I cannot help thinking that if the facts of the 
nature of that proposal had been a little more carefully looked into 
much less weight would have been given to it than was given to it 
in the Court below. 

Then let us consider whether as to this estate with the reduction 
of the claims upon it which this scheme proposes, there is any 
evidence that that will furnish Is, 6d. in the pound. To answer 
that inquiry we must know in the first place two things. We 
must know what is the value of the assets ; and secondly, what is 
the total amount of the claims of the unsecured creditors. Now 
with regard to both these figures we are entirely in the dark. I 
say entirely in the dark, because it is entirely useless with regard 
to a speculative building estate to tell us some one valued it in the 
year 1888 at so much. We have no evidence upon which it is 
possible to place the sL'ghtest reliance with regard to the present 
value of the assets. And we are equally in the dark with regard to 
the total amount of the provable debts. We therefore are required 
to do a rule of three sum having none of the figures with which we 
can do it. Anything more absurd or impossible can hardly bo 
conceived. But then it is said that the scheme does provide for 
the Is. 6d, in the pound because certain creditors have agreed to 
give up their claims. In the first place I do not desire to express 
any opinion as to whether it is necessary that the whole of the 
creditors should be provided for by the scheme. The language of 
the section seems to require that. Whether a creditor giving up 
his claim ceases to be entitled to an unsecured debt within the 
meaning of this section it is not necessary to express an opinion on. 
But in the present case we have before us certain documents which 
shew that Mr. Burr considered himself indebted to Sir Thomas 
Hesketh and Mr. Byass in various sums of money. The sums for 
which he gave the charge were not the sums really due but were 
the sums there stated, and these two gentlemen were trustees to a 
certain extent for sums of money which were or might be due to 
Lady Hesketh. The deed seems to provide that the trustees may 
give up the right of their cestui que trust, but I should like to 
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know and have it seriously argaed, whether such a deed can be 1892. 

valid by which it is proposed tho^t the trustees can extinguish the i^Tbh 

right of their cestui que trust. Nobody has taken any trouble to ex parte 

enquire what is the real sum due to Sir Thomas Hesketh or Mr. Thb Boaud 

OF Trade. 

Byass and we are asked to rely on the admissions made by the 
debtor, who avails himself of the consent of these gentlemen to 
withdraw, to approve the scheme. Therefore we do not know that 
the scheme will really produce any beneficial result whatever. I 
therefore say that the conditions — the proof of which rests with 
those who ask the Court to confirm the scheme — have not been 
satisfied. I am of opinion that it is not proved that the scheme 
does provide reasonable security for Is. 6d. in the pound, and 
consequently it being admitted that there are certain of these facts 
referred to in section 8 which require the Court to exercise judicial 
discretion for the suspending or delaying the discharge, that the 
Court is bound to refuse it. But I go further and say that even if 
that is not so, if it were proved that the Is. 6d, in the pound would 
be produced by this scheme nevertheless in the exercise of judicial 
discretion which we are bound to exercise, I should refuse the 
consent of the Court to the scheme. Now it appears from the 
report of the oSBcial receiver which of course is prima facie 
evidence and it is not disputed, that this debtor has committed 
three of the offences which are enumerated in sub-section (8) of 
section 8. He has omitted to keep such books of account which 
are usual and proper for the business carried on by him and as 
sufficiently disclose his business transactions and financial position; 
he has brought on or contributed to his bankruptcy by rash and 
hazardous speculations, and he has on two previous occasions been 
adjudged bankrupt. Therefore there are three pffences committed 
by him against the bankruptcy law. I do not merely look at the 
fact of these technical offences but I look at the whole career of 
this man as disclosed to us by the documents which are in evidence, 
and I say it is a case in which the Court ought to bring this man 
up for adjudication upon his discharge. It ought to determine 
whether that discharge should be refused or suspended or whether 
it should be made conditional. I cannot help regarding this debtor 
as one of those plagues of society of whom there are too many and 
upon whom I think it is the duty of the Bankruptcy Court to keep 
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1892.' a sharp eye. I therefore refase in the exercise of my judicial 
In bb discretion to approve this scheme. 

BUKB, 
Ex PABTB T XT 

Thb Boahd l^OPES, L. J. 

I agree, and have nothing to add. 

Sir Edward Clarke, Q.C. : 

Then, my Lords, I ask your Lordships to adjudicate the dehtor 
bankrupt now. That has been done in previous cases. (Counsel 
referred to In re Moon, Ex parte Moon, see ante, Vol. IV., p. 263: 
L. R. 19 Q. B. D. 669.) 

Bigham, Q.C : 

The proper course is for the official receiver to apply under rule 
191 of the Bankruptcy Bules, 1886. The Board of Trade have no 
power to make the application. 

The Masteb of the Rolls : The simplest way out of the diffi- 
culty is to send for the official receiver and let the application come 
through him. 

The official receiver subsequently attended in Court. 

Muir Mackenzie : 

My Lords, appearing now on behalf of the official receiver, I 
apply that the debtor be adjudicated bankrupt. 

The Master of the Rolls: 

Yes. 

Appeal allowed. 

Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 
W. Stopher, for the debtor. 
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PKACnCE. 

In be SHIRLEY, Ex parte THE BOARD OF TRADE. ^^^ur?.^^ 

Bbfobs 
Bankruptcy Act, 1883, section 72, svh-section (2). Pollock, B., 

AND 

Remuneration of trustee — Remuneration fixed by committee of inspection — Poijcer Vaughan 
of Board of Trade to review decision of committee — DiUy of Board of Trade "Williams, J, 
in exercising pomr conferred hy section 72. ' ^^' 

On November Idth, 1888, the remuneration of the trustee in the ^ 

bankruptcy was fixed by resolution of the committee of inspection at the 
rate of 15 per cent, on the amount realised, and 20 per cent, on the amount 
distributed in dividend. 

In March, 1890, objection was made to the Board of Trade by certain 
creditors vrith regard to the amount of the trustee's remuneration ; and in 
February, 1891, after due investigation, the remuneration of the trustee 
was fixed by the Board of Trade under the powers given to it by section 
72, sub-section (2) of the Bankruptcy Act, 1883, at the rate of 6 per cent, 
on the assets realised, and 5 x>er cent, on the amount divided. 

In December, 1891, on the application of the trustee, an order was 
made by the County Court judge, declaring that the fiidng of remunera- 
tion by the Board of Trade was inoperative, and that the remuneration as 
fixed by the committee of inspection was binding and ought to be allowed. 

Held: That the Board of Trade had a right of appeal against this 
decision. 

That the Board of Trade had jurisdiction to investigate and fix the 
remuneration ; and that the order of the County Court judge declaring 
that remuneration should be allowed at the rate fixed by the committee 
of inspection was wrong. 

But that the duty of the Board of Trade in exercising the power con* 
fened upon it by section 72, sub-section (2) of the Bankruptcy Act, 1833, 
ought to be performed with great care, and upon such fixed principles 
that persons who fill the office of trustee in bankruptcy may be assured 
that the supervision maintained by the Board of Trade over their acts will 
in no case cause injustice, so that such office may be undertaken willingly 
by persons of the highest integrity and experience in the realisation of 
bankrupt estates. 



T 



HIS was an Appeal from an order of the judge of the County 
Court at Shefiield, by which he declared that the remuneration of 
the trustee in the bankruptcy, as fixed by the committee of in- 
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1892. spection by a resolation dated NoTember ISth, 1888, was binding, 

liTitB ^^^ onght to be allowed to such trustee out of the bankrupt's 

SHiKLaT, estate, notwithstanding that the amount of remuneration had been 

Tkb Boabd subsequently fixed by the Board of Trade under section 72 of the 

Bankruptcy Act, 1888, at a lower rate. 

The debtor, WillMin Edwood Shirley, formerly carried on 
business as a solicitor, and had held the offices of town-clerk and 
registrar of the County Court at Doncaster. 

On October 6th, 1887, a receiving order was made against the 
debtor, upon which he was adjudicated bankrupt on October 25th, 
1887. 

On Noyember 15th, 1887, the first meeting of creditors was 
held, and at such meeting a Mr. W, H. Sheldon was appointed 
trustee in the bankruptcy, with a committee of inspection. 

The question of the remuneration of the trustee was discussed at 
the meeting, and it was then resolved that such remuneration 
should be fixed by the committee of inspection. 

On September 4th, 1888, a meeting of the committee of inspec- 
tion was held when a resolution was passed '* That the trustee be 
paid the sum of £650 on account of his services in connection with 
the estate ; " but it was subsequently pointed out by the Board of 
Trade that the remuneration must be in the nature of a per- 
centage. 

Accordingly on November 18th, 1888, it was resolved by the 
committee of inspection " That the remuneration of the trustee be, 
and is hereby fixed, at the rate of 15 per cent, on the sums 
realised, and 20 per cent, on the amount distributed in dividends; " 
and in accordance with this resolution the Board of Trade subse- 
quently paid to the trustee on different occasions a sum amounting 
in all to £882 19^. Qd. on account of remuneration. 

On February 21st, 1890, a second dividend was declared by the 
trustee, and in the notice of dividend the amount of remuneration 
granted to the trustee was first stated to the creditors. 

In March, 1890, the Board of Trade received letters from two of 
the creditors who had proved in the bankruptcy for £2,568, 
objecting to the amount of the trustee's remuneration ; and on 
February 26th, 1891, the Board of Trade, under the powers given 
to it by section 72 of the Bankruptcy Act, 1888, reviewed the 
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resolution of the committee of inspection and fixed the remunera- 1892. 
tion of the trustee at the rate of £5 per cent, on the assets realised, i^Tre 
and £5 on the amount divided. Ex '^arm 

Section 72 provides : — '* (1) Where the creditors appoint any Thb Board 
person to be trustee of a debtor's estate, his remuneration (if any) 
shall be fixed by an ordinary resolution of the creditors, or if the 
creditors so resolve, by the committee of inspection, and shall be in 
the nature of a commission or percentage, of which one part shall 
be payable on the amount realised, after deducting any sums paid 
to secured creditors out of the proceeds of their securities, and the 
other part on the amount distributed in dividend." 

And by sub-section (2) "If one-fourth in number or value of the 
creditors dissent from the resolution, or the bankrupt satisfies the 
Board of Trade that the remuneration is unnecessarily large, the 
Board of Trade shall fix the amount of the remuneration." 

On December 17th, 1891, a motion was made by the trustee to 
the County Court for a declaration that notwithstanding the Board 
of Trade having purported to fix the trustee's remuneration at the 
rate of 5 per cent, on the assets realised, and 6 per cent, on the 
amount of estate divided, the remuneration of the trustee as fixed 
by the committee of inspection by resolution dated November 18th, 
1888, was binding, and ought to be allowed ; and that the fixing of 
remuneration by the Board of Trade was inoperative. 

This motion was allowed by the County Court judge, and from 
that decision the Board of Trade now appealed. 

Sir Edward Clarke^ Q'C.^ Solicitor-General {Muir Mackenzie 
with him) : for the Board of Trade. 
Herbert Reed : for the trustee. 

Herbert Reed : 

I have a preliminary objection. I say that the Board of Trade 
have no right of appeal in this case at all. The appeal is in 
respect of an order made with regard to the trustee's remuneration. 
No express power to appeal is given to the Board of Trade by the Act 
or Rules. In certain special cases a right of appeal is given expressly 
to the Board of Trade, as, for example, by Rules 202 and 287 of the 
Consolidated Rules (Rules 24 and 45 of the Bankruptcy Rules, 

M.B.— VOL. IX. M 
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1892. 1890). My submission is that the Board of Trade is not a 

In bb litigant. It is a Government department ; and except in the 

Ex FABTB special cases where the right of appeal is given the Board of Trade 

The BoABD jj|^yg jjq more right to appeal than a registrar who has given a 

wrong decision. The daty of the Board of Trade in this case was 

a duty imposed by section 72, sub-section (2) of the Bankruptcy 

Act, 1888, and when they had performed that duty their business 

was finished. By section 104, sub- section (2) a right of appeal is 

given to any " person aggrieved." The person aggrieved here is 

not the Board of Trade, but the creditor or creditors. 

[Vaughan Williams, J. : The question of the right of the Board 
of Trade to appeal was very fully considered by the Court in the 
case of In re Stainton, Ex parte the Board of Trade (see ante. 
Vol. IV., p. 242 ; L. K. 19 Q. B. D. 182 ; 57 L. T. 202 ; 85 
W. R. 667).] 

The Board of Trade here have not been refused anything they 
had a right to ask for. Any creditor who is aggrieved may appeal, 
but the Board of Trade is in no way a litigant. 

Pollock, B. : 

It seems to me that this case comes at any rate within the spirit 
and meaning of the decision in In re Stainton, Ex parte the Board 
of Trade (see ante, Vol. IV. p. 242), 

Vaughan Willums, J. concurred. 

Sir Edward Clarke, Q.C. : 

Then as to the case on the merits I submit that it is really 
covered by the recent decision of In re Oallard, Ex parte Harris 
(see ante, p. 52 ; L. R. 1892, Vol. 1, Q. B. 582). It was there 
held by the Court of Appeal that " The Board of Trade has power 
under section 72 of the Bankruptcy Act, 1888, on the application 
of dissentient creditors, to fix the remuneration of the trustee in a 
bankruptcy, not only when such resolution has been fixed by a 
resolution of the creditors, but also when it has been fixed by a 
resolution of the committee of inspection in pursuance of an 
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authority delegated to them by a resolution of the creditors.'* The 1892. 
majority of the creditors were of opinion that 5 per cent, was Ikke 
sufficient remuneration in this case, and it was so fixed by the ex'pabtb 

Board of Trade. The Board 

OF Trade, 

Herbert Reed : 

I say first that there was no proper dissent here, and eyen if so 
section 72 has limitations, and this is one of them. Further, I say 
that the Board of Trade named, but did not really fix this remu- 
neration. The Board of Trade did not itself investigate and 
proceed to fix as was intended by the Act. Certain creditors dis- 
sented here by letter to the Board of Trade. It was never con- 
templated that after a creditor had received, as in this case, two 
dividends, and the trustee had done the work, that such creditor 
should put the Board of Trade in motion. In the case of In re 
OaUard, Ex parte Harris (see ante, p. 62) there was a formal 
dissent signed by creditors. Here there are two private letters on 
which the Board of Trade first acted, and they then convened a 
meeting of creditors. All that the trustee really wants is to have 
an opportunity of making a personal explanation, which he has not 
been able to do. 

[Yaughan Williahs, J. : I do not think the Board of Trade are act- 
ing judicially. If they were that argument would have more weight.] 

Surely the trustee should have an opportunity of explaining to 
the Board of Trade what he has done so that he may have reason- 
able remuneration for his work. This is really taking away re- 
muneration on the faith of which the work was done by the 
trustee. The matter has not been really investigated by a respon- 
sible official of the Board of Trade, and the trustee will submit his 
accounts to any responsible authority. If on considering those 
accounts the Board of Trade think 6 per cent, is really enough 
cadit quuestiOf but the Board of Trade ought not to act as they 
have done without giving to the trustee an opportunity of full 
explanation. 

Sir Edward Clarke, Q.C. : 

The Board of Trade have not acted in this matter without giving 

M 2 
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1892. to the trustee an opportunity of explanation. The matter was 
iKiLa personally investigated by the Inspector- General in Bankruptcy. I 

Ex^ROT '^^y ^^^ *^^ ^^^^ ^^ ^^ ^^^ ^^ ^^^ ^' ^^^ applications made by 
Thb Board the trustee when moneys were paid to him in respect of his remu- 
neration there is the following printed note. . • ''It must be 
distinctly understood that any payments made on this application 
are made on the sole responsibility of the trustee, and are in no 
way to be taken as sanctioning the same or precluding disallowance 
should they be found to be irregular on the audit of the trustee's 
accounts." 

Pollock, B. : 

Judgment. Whatever may be said in the conclusion of this case I confess 

myself I think no time has been wasted in proper discussion of a 
matter which is one not merely of great interest to bankrupts and 
those who have management of their estates, but also to the public 
at large. Now nothing to my mind — and I say this after a great 
many years' experience of the systems, if I may call them, of expense 
under different Acts of Parliament passed during the last thirty 
years — can be of greater importance next to the honest and true 
distribution of a bankrupt's estate, than that the creditors should 
have that estate properly and rightly realized, and in doing so it is 
essential not merely that the person to whom the realization is 
committed should be a person of high integrity, but what is almost 
of equal importance, namely, that he should be a person who has 
had long experience in such matters, and who is industrious and 
zealous, and giving the estate the benefit of that experience, and 
his knowledge to the realization of the estate. Any person who has 
seen as I have myself, not so much in London, but in some of the 
districts in the country, especially in the North of England, the 
different mode in which different persons, perhaps with perfect 
honesty, deal with estates of bankrupts, are perfectly aware, that 
the only mode of doing what is right and good for the creditors is 
to adopt the course that I have mentioned. 

Now in the present case a power is given and has been given for 
some time past now for the Board of Trade to do very much what 
is done by the officers of the Court in our Courts with regard to 
the taxation of the costs of solicitors. It was thought upon public 
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grounds that it was right that a certain hody, a certain class of 1892. 
professional men and certain persons \vho made charges as Inrs 
solicitors and trustees in bankruptcy, should make those charges d^^JI^^ti 
subject to revision by appointed oflScers who have to deal with the '^"f^^ 
charges for that purpose. In our Courts when the charges of 
solicitors come before the Courts, they are — to use the usual legal 
language — taxed, and there are certain well-known rules which are 
laid down. Some of them — as far as possible I suppose all — ^that 
can be, to use Mr. Beed's words, '' treated automatically,*' are 
treated automatically, and by a scale of fees which has been long 
established. But many a large amount remains to be treated 
according to the experience and judgment of the taxing officers, and 
it is to be observed in these cases that however small the amount 
may be that decision and taxation is subject to review first by a 
Judge at Chambers, secondly by the Divisional Court, and if 
necessary by the Court of Appeal. I have known myself only 
recently matters of principle with very small sums indeed have 
passed in review under those different Judges and Courts. In the 
present case there is not any such judicial tribunal possible. There 
would be very great difficulty in establishing it, but the Legislature 
has thought fit to leave this taxation, for such it is, to the Board 
of Trade. The Board of Trade is a public body, and it is very 
little known who are the persons who actually tax these costs. I 
assume the Board of Trade have done their best to employ gentle- 
men of competence and experience in dealing with these matters. 
It can only be wished for and desired that they should bear in 
mind the observations made by my brother, and now by myself, 
upon this matter. I cannot be surprised that a gentleman in the 
position of Mr. Sheldon, who held in his hand on November 18th, 
1888, a document signed by the committee of inspection that the 
remuneration of the trustee is hereby fixed at the rate of 15 per 
cent, on the sum realized, and 20 per cent, on the amount dis- 
tributed in dividend, having afterwards gone on and worked at that 
estate, and with considerable success as to its realization, should as 
late as February 10th be told by a body of creditors who were 
summoned at the suggestion of the Board of Trade that they con- 
sidered that the resolution of the committee of inspection voting 
this 15 per cent, is excessive, and that 5 per cent, in each case is 
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1892. ample in addition to proper out-of-pocket expenses. I certainly 

lTkji cannot be surprised that a person of experience and industry a little 

Shirlbt, winces at that sort of treatment. However, there it is. Having 

Ex PABTV ' ° 

Tub Boabd gaid this, I really have no more to say upon the merits of the 

O P T&A.DE 

case, and for this reason. It is for the Board of Trade as a public 
body to exercise their function to the best of their information and 
ability, just as the County Court judge would deal with this matter 
if he felt that he could deal with it according to the best information 
he could acquire. 

I only wish to say that I am clear that the Board of Trade in 
doing this are not exercising the judicial function, but merely one 
which is committed to them, in which their officers must exercise 
their best judgment, obtaining their information fairly from all 
sources. That being so the only matter that remains for our 
decision is this, whether this Court, to whom the matter is brought 
on appeal from the County Court judge, can say that the judge of 
the County Court was right in coming to the conclusion which he 
did come to, namely, that the Board of Trade had no right to 
exercise their discretion in the way they did, and to cut down these 
charges. It seems to me that the matter comes clearly within the 
decision of In re Gallard, Ex parte Harris (see ante, p. 52). There 
the matter was fully considered, both by Mr. Justice Vaughan 
Williams in this Court, and also by the Court of Appeal The 
conclusion there come to was that the Board of Trade had the 
power on the application of the prescribed number of dissentient 
creditors to fix the remuneration of the trustee, and that not only 
where the remuneration had been fixed by resolution of the 
creditors but also when as here in the present case it had been 
fixed by a resolution of the committee of inspection. That being 
so, the matter being decided in the Court of Appeal, it seems to 
me the case comes strictly within that decision, and therefore this 
appeal must be allowed. 

Vaughan Williams, J. : 

I am of the same opinion. Mr. Beed did not come here to ask 
us to say that the learned County Court judge had any jurisdic- 
tion to review the discretion of the Board of Trade in this matter 
when exercised. He did not attempt to argue that point, and I 
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cannot help thinking that he was discreet in not attempting to 1892. 
argue that pointy but, be that how it may, it is not the point we ly rb 
are asked to decide to-day. All we are asked to decide to-day, Ex rJ^rtb 
apart from the preliminary objection which we have already dis- Thb Board 
posed of, is, that the Board of Trade had not in fact exercised the 
power conferred upon them by section 72, sub-section (2). It is 
said that the Board of Trade had not, in fact, fixed the amount of 
remuneration here, or that if the Board of Trade had, in fact, fixed 
the amount of remuneration, there is no evidence that one-fourth in 
number or value of the creditors dissented from the resolution. In 
my judgment there is no evidence at all to enable us to come to 
that conclusion. It is perfectly plain that one-fourth in value of 
the creditors did dissent, and it is perfectly plain that the Board of 
Trade had fixed the amount of remuneration. 

But having said this, which is perhaps all that is necessary for 
our decision to-day, I cannot help adding a word or two as to the 
mode in which the Board of Trade ought to perform the duty which 
is cast upon them by this sub-section. In the first place it is of 
the utmost importance that the Board of Trade should so exercise 
this power which is conferred upon them that they should seem to 
do that which is just and right. It may be that the power which 
they have is a power which they can exercise arbitrarily without 
any regard to appearances at all ; but without saying it is so, I do 
say that even if it is so, it is the duty of a great department like 
the Board of Trade to see that this duty is performed in such a 
manner and upon such fixed principles, as that those who are 
invited to fill the important office of trustee in bankruptcy shall 
know that when they so do, the supervision which is maintained by 
the Board of Trade over their acts will be conducted in such a 
manner and upon such principles that men of self respect and 
position can feel that they may accept the office without doing any- 
thing that is inconsistent with the feelings of men of a respectable 
and educated profession. I am very fax from suggesting — and do 
not wish to suggest — that the Board of Trade in the present 
instance have really done anything but what was just and right and 
proper. But the Board of Trade ought to be very careful to re- 
cognise in each case the gravity of the duty they have to perform, 
which, although not in form, is, in substance, really a judicial duty. 
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1802. They ought not I think, for example, to refer a matter of the amount 
In RB of remuneration to a committee of creditors, but to make up their own 
Ex 'pjLRTB z^i^^^B AS ^ whether or not the remuneration is so unnecessarily large 
The Board as to justify the interference of a public department. In this case 
it is said personal attention was given to the matter, and I am glad 
to hear that* But I may perhaps add that if the Board of Trade 
wish to carry out their very important functions in such a manner 
as to command the respect of the professional men who haye to be 
engaged in these matters, it does seem to me of the highest im- 
portance that they should not only be careful in each case to do 
what is right, but careful also to seem to do what is right. 

Appeal aUowed. 

Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 
J. db R. Oole, agents for Pashley dk Hodgkinson, 
Botherham, for the trustee. 
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PRACTICE. 

In be BLACKMAN, Ex pabtb BRANFILL. "^^uet.^^ 

Bbforb 
Bankruptcy Ad, 1883, section 7. Pollock, B., 

AlfD 

Ba/nkruptcy Rules^ 1886, Bvie 154. Vauohak 

Petition by creditor^Service of petition — StihstUtUed service — Service by person in jgQ2. ' 



employ of creditor. 

Where a person employed by the solicitor to the petitioning creditor to 
serve a bankruptcy petition failed to effect personal service, and the 
County Court r^;istrar refused to direct substituted service under Rule 
154 of the Bankruptcy Rules, 1886, on the ground that the person by 
whom the attempts to effect personal service had been made was not in 
the permanent employ of the creditor or his solicitor within the meaning 
of the rule. 

Held : That such refusal was wrong ; and that the Court being satisfied 
by affidavit that the debtor was keeping out of the way in order to avoid 
service, an order would be made directing service of the petition by 
registered letter. 

Semhle : That a bankruptcy petition may be served upon a debtor by 
any person duly authorised for that purpose by the petitioning creditor. 



May lOM. 



T 



HIS was an Appeal from a decision of the registrar of the 
Greenwich County Court by which be refused to make an order 
directing substituted service of a bankruptcy petition on the 
debtor under Bule 164 of the Bankruptcy Bules, 1886. 

Bule 164 provides : '' A petition shall be served upon the debtor 
by an officer or bailiff of the Court, or by the creditor or his 
solicitor, or by some person in their employ; provided that if 
personal service cannot be effected, the Court may extend the time 
for hearing the petition, or if the Court is satisfied by affidavit or 
other evidence on oath that the debtor is keeping out of the way to 
avoid such service or service of any other legal process, or that for 
any other cause prompt personal service cannot be effected, it may 
order substituted service to be made by the delivery of the petition 
to some adult inmate at his usual or last-known residence or place 
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1892. of business, or by registered letter, or in such other manner as the 
In KB Court may direct, and that such petition shall then be deemed to 
^^^»?tt!l' have been duly served on the debtor." 

B&ANFiLL. On January 22nd, 1891, one Foster was instructed by Mr. H. 
Montagu, the solicitor to the petitioning creditor to serve the 
debtor, J. Blackman, with a petition in bankruptcy. 

Several attempts were made by Foster to effect personal service 
of the petition, but in each case the debtor avoided service, and 
further refused to keep any appointment made with him by letter. 

Application was accordingly made to the County Court registrar 
to direct substituted service under Bule 154, but the registrar 
refused to accede to this application on the ground that, in his 
opinion, the attempts made by Foster to effect personal service 
were not made by a person in the employ of the creditor or his 
solicitor vrithin the meaning of the rule. 

From this refusal the petitioning creditor now appealed. 

HanseU : for the petitioning creditor. 

The reason given by the registrar for his refusal to allow 
substituted service was that the attempts to effect personal service 
were made by a process server employed by the creditor*s solicitor, 
and not by any person in the permanent employ of the creditor or 
the solicitor. But there is nothing in the rule which says that the 
person who makes personal service is to be in the permanent 
employ. 

[Pollock, B. : I suppose the object of the rule was to prevent 
service by an unauthorised person.] 

So I snbmit. In the case of Ex parte Denman, In re Denman 
(29 W. R. 616) it was held that ''A debtor's summons may be 
served by any person authorised by the creditor. Service by an 
accountant who had been in the habit of serving summonses for 
the creditor's solicitor held to be good service." And in giving 
judgment in that case the Chief Judge said " This is a matter of 
practice. Service must be by an officer of the Court or by the 
creditor or his attorney. That includes persons authorised by 
the creditor." Further I say that Rule 164 is really divided into 
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two parts, the first shewing how to effect personal service when 1892. 
personal service is possible ; and the second part shewing how to Inre 
obtain substituted service when personal service is impossible. I e^^'/^tb' 
have here an affidavit which shews that four separate attempts were Branfill. 
made by Foster to serve this petition on the debtor, and on each 
occasion he found the door of his house locked. It was opened on 
the chain by a woman who said she was the debtor's wife, and that 
the debtor had gone out. He refused to keep any appointment, 
and told his wife to say that if he was made bankrupt it would 
relieve him from a lot of trouble. The order I ask for is that the 
petition may be served by registered letter. 

Pollock, B. : 

We will allow service of the petition to be made as you ask, by judgment, 
registered letter to the address mentioned iu the affidavit. 



Vaughan Williams, J. : concurred. 



Appeal allowed. 



Solicitor for the petitioning creditor, H. Montagu. 
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PRACTICE. 

DIVISIONAL In re CRANSTON, Ex parte CRANSTON. 

COURT. 

Pollock ^B Bankruptcy Ad, 1883, tedion 28. 

Vauohan ^^^<^^9^ of bankrupt — Absolute refusal of order— Alleged misdemeanour of 
Williams, J. bankrupt — Transfer of property with intent to defraud creditors — What 

1892. amounts to fraudulent transfer — Assiffnm^erU of part of property for a eon- 

Ma ^Tuh and sideration— Debtors Ad 1869 (32 <k 33 Vict. c. 62), section 13, «*&- 

\2th, section (2). 

On application by the bankrupt for his discharge under section 28 of 
the Bankruptcy Act, 1883, the official receiver reported that in November, 
1887, the bankrupt effected an arrangement with his creditors for the 
payment of his debts in full by four equal instalments of bs, in the pound, 
the bankrupt agreeing to pay to trustees the sum of £7 10«. a week as 
a; fund out of which the instalments were to be x>aid as they became due. 

The indebtedness of the bankrupt was then about £685, on account of 
which he actually paid about £400, but in April, 1889, in cousequence of 
his making default in payment of some of the weekly instalments to the 
tnistees, certain creditors commenced actions against him for the recovery 
of the balance respectively due to them. 

About the time such actions were commenced, the bankrupt sold his 
rounds as a travelling draper, which were alleged to be of the value of 
£800, for the sum of £150, part of which he used to defend the said 
actions to which he was advised he had a good defence, and the remainder 
for the support of his family. 

The official receiver therefore submitted, that having regard to the 
whole circumstances of the transaction, the bankrupt had been guilty of a 
misdemeanour in making a transfer of his property with intent to defraud 
his creditors within the meaning of section 13, sub-section (2) of the 
Debtors Act, 1869. 

The County Court judge absolutely refused any order of discharge, and 
from that decision the bankrupt now appealed. 

Held: That the transfer made by the bankrupt not being an assign- 
ment of the whole of his property or an assignment to a person who was 
a party to a fraud, the transaction was not fraudulent either under the 
bankruptcy laws or under the statute of Elizabeth ; and that the bankrupt 
was entitled to an order of discharge. 

X HIS was an Appeal from an order of the judge of the County 
Court at Manchester, by which he absolutely refused the bankrupt 
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his discharge on the ground that he had committed a misdemeanor 1892. 
under the Debtors Act, 1869. T^Tm 

The bankrupt, Oeorge Cranston, carried on business as a Scotch e^^ktb 
travelling draper at Manchester, and commenced business in 1877. Ckanston. 

On May 7th, 1890, a receiving order was made against the 
debtor on a creditors' petition, upon which he was adjudicated 
bankrupt on May 8th, 1890. 

The liabilities were stated to be £238, with estimated assets 
£40, but no dividend was paid. 

On application by the bankrupt for his discharge under section 
28 of the Banki-uptcy Act, 1883, the oflScial receiver reported {inter 
alia) as follows : — 

" The bankrupt in the month of November, 1887, eflFected an 
arrangement with his creditors for the payment of his debts in full 
by four equal instalments of 5^. in the pound at six, twelve, 
eighteen, and twenty-four months. 

'' It was part of the terms of such arrangement that he should pay 
to certain persons as trustees for the creditors £7 108. a week as a 
fund out of which such instalments were to be paid as they became 
due. His then indebtedness was about £685, on account of which 
he appears to have paid about £400. In consequence of his 
making default in payment of some of the weekly instalments to 
the trustees, some of the creditors commenced actions against him 
for recovery of the balances respectively due to them, but about 
the time such actions were commenced, viz. : — in April, 1889, he 
sold his rounds (which were shortly before valued by him and by 
an independent valuer at £800 at least) for £150 to one William 
Clarke, who gave him bills for the amount. He intimates that he 
did this because the creditors' trustees, instead of calling upon him 
to execute a deed of assignment for the benefit of the creditors, as 
they had power to do in case of default, sued him on a promissory 
note given to secure the amount of one of the instalments. He 
also states that he offered Clarke's bills to his creditors, but that 
they refused them, and he admits that he then used about £50 of 
the money to defend the said actions, and that he used the 
remainder to live upon. When asked why he did not file his 
petition in bankruptcy, he stated first that it was because he had 
not the means, but when it was pointed out to him that he had 
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1892. paid his solicitor £50 for defending the actions, that he did not know 
In rx what the costs were. It appears that the rounds sold to Clarke 
Ex^pj^ra were, after Clarke had collected the sum of about £50, sold to one 
Cbanston. Dunbar, and by the latter to the bankrupt's wife for £100, that the 
wife then employed the bankrupt to collect for her, and that she re- 
sold the rounds about two months prior to tho receiving order for 
£50 odd." 

The official receiver therefore submitted, ^' having regard to the 
whole circumstances of the transaction that the bankrupt was 
guilty of making a transfer of his property with intent to defraud 
his creditors within the meaning of section 18, sub-section (2) of 
the Debtors Act, 1869; and that he had been guilty of fraud 
within the meaning of section 28, sub-section 8 (h), of the Bank- 
ruptcy Act, 1883." 

Section 18 of the Debtors Act, 1869, provides that " Any person 
shall in each of the cases following be deemed guilty of a mis- 
demeanour, and on conviction thereof shall be liable to be 
imprisoned for any time not exceeding one year, with or without 
hard labour; that is to say, • . • (2).' If he has, with intent to 
defraud his creditors, or any of them, made or caused to be made 
cu^y gift) delivery or transfer of or any charge on his property." 

The County Court judge refused to grant any order of discharge, 
and from that decision the bankrupt now appealed. 

Herbert Reed : for the bankrupt. 

The present case is one which really raises a question of the 
utmost general importance, viz. : as to the power of a County Court 
judge sitting in bankruptcy to determine in this way that the 
debtor has committed a misdemeanour in a case where there has 
been no prosecution. I shall not deal with that point now, how- 
ever, because I submit with the greatest confidence that in this 
case there is no evidence whatever of any fraud. There is nothing 
approaching a misdemeanour or fraud. The report of the official 
receiver is a most extraordinary document altogether, and he winds 
up by praying that the statement of affairs and the answers of the 
bankrupt to certain preliminary questions, " so far as they support 
this my report" may be taken and read as part thereof. The 
official receiver did not put in all the examination, and it is on this 
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report that the Coauty Court jadge has founded this serious 1892. 

accusatioD. The official receiver cannot surely report that the j^^ ^, 

bankrupt is guilty of fraud without stating the evidence. Under g^^^^* 

the arrangement entered into in November, 1887, the bankrupt had Cramston. 

actually paid £400, and he only defended the actions subsequently 

brought against him after offering the bills to the creditors, and 

when he was advised he had a good defence on the ground that he 

was released by the deed. He actually succeeded in the action on 

the first trial, and was only upset on a new trial being ordered 

nearly a year afterwards. As a matter of fact also the first of those 

actions was not conamenced until July, 1889, and not in April, 

1889, as stated by the official receiver. The debtor first of all 

offered all his property to the trustees, he already having paid 

£400, and he says, '^ I will give up all I have got under the deed. 

You are empowered to call upon me to make an assignment, and I 

will do so." The trustees refused, and the debtor then sold his 

book-debts. He actually offered the proceeds to his creditors, and 

they would not take them, and then he defended the action as he 

was advised, and was successful for a year after the assignment 

was made. The evidence put forward would not be sufficient to 

find a man responsible for a civil obligation, and is certainly not 

evidence to be left to a jury as evidence of a fraudulent transfer. 

Every circumstance negatives fraud ; the price paid by Clarke was 

not inadequate, and the official receiver in drawing this report 

really misstated the whole of the circumstances, and has not 

brought the case at all within the section. 

Muir Mackenzie : for the official receiver. 

As I understand the report and the judgment of the County 
Court judge this debtor having property alleged to be worth £800, 
and being sued by creditors, disposed of that property to Clarke for 
a comparatively small sum, who disposed of it to Dunbar, who 
subsequently disposed of it to the bankrupt's wife. 

[Yatjohan Williams, J. : I should like to know what the fraud 
is. Is it under the Statute of Elizabeth, or a fraud at common 
law ? If it was not a fraud or sham at common law, or a fraud 
within the Statute of Elizabeth, what is it ?] 
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1892. What I say is, that this debtor, with intent to defraud his 

In bb creditors, made a transfer of his property. 

Cbanston, 

Ex PARTK 

CuANSTON. [Vaughan Williams, J. : To defraud his creditors by doing 
what ? It is no fraud on your creditors to sell your property and 
turn it into money. Where is the fraud ?1 

Surely it may be a fraud for a man to sell his property for a 
very inadequate price. 

[Yaugqan Williams, J. : It is a fraud to sell for an inadequate 
price, if the selling for an inadequate price brings the case within 
the Statute of Elizabeth, but it is not otherwise. If I have a horse 
worth £10 and am in debt and pressed for money, I am not guilty 
of a criminal offence because I sell the horse for £5 when possibly 
£1 10«. might be got for it. The mere fact of a man when he is 
in debt selling his property for less than it is worth, is not fraud by 
any law of this land at all, unless you can shew when he so sold 
the property, he sold it under circumstances which bring him within 
the Statute of Elizabeth.] 

If a man assigns the asset which practically constitutes his 
solvency — practically his whole assets — when pressed by his 
creditors, grossly under value, surely that is a circumstance from 
which an inference of fraud may be drawn. 

[Pollock, B. : I do not see any evidence here that the debtor 
disposed of all his stock and goods so as to disable him from 
carrying on his business. If you can say that the evidence shews 
that this being the whole of his business and that he by doing this 
swept it away in such a sense that he could not carry on his 
business and must become insolvent that is another matter, but I 
do not find that at all here.] 

It is stated that after the rounds had been sold the debtor 
accepted the office of collector to his wife. It was part of his debts 
and the debtor did not carry on an independent business afterwards. 
In the case of Ex parte Chaplin^ In re Sinclair (L. R. 26 Ch. 
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Div. 319; 53 L. J. Ch. 73; 51 L. T. 345). "A trader in 1892. 
cmbarrasBed circamstances in July 1882 assigned substantially the jn rb 
whole of his property (including his stock in trade, book debts and ^^^p*™^* 
the good will of his business) to a single creditor, in consideration Cranston. 
(as expressed in the deed) of the release by that creditor of a debt 
of £3271 then owing to him by the debtor. In fact, at the date of 
the assignment, only d£1870 was due by the assignor to the 
assignee, and the real consideration was the release by the assignee 
of that debt, and a secret yerbal agreement between him and the 
assignor that he should undertake the payment of the assignor's 
debts (either the whole of his debts or at any rate his trade debts). 
On the same day the assignor entered into a written agreement to 
manage the business as the servant of the assignee at a weekly 
salary. The assignee, a few days before the execution of the deed, 
but after the arrangement between the parties had been come to, 
paid out some executions for the assignor, and shortly after the 
execution of the deed he paid an arrear of rent which the assignor 
owed to his landlord. The business was, after the execution of 
the deed, carried on by the assignor in his own name, just as it was 
before, there being nothing to shew that he was not the real, as 
well as the apparent owner of it, though he was in fact acting 
under the directions of the assignee. None of the other creditors 
knew of the assignment. In March 1883 the assignor was 
adjudged a bankrupt. At the date of the bankruptcy nearly all the 
trade debts due by the assignor at the date of the deed had been 
paid in the course of the carrying on of the business. It was held 
by Lord Justice Cotton and Lord Justice Bowen that the deed 
was void as against the trustee in the bankruptcy as an act of bank- 
ruptcy, its necessary effect being to defeat and delay the assignor's 
creditors in enforcing their ordinary remedies for the recovery of 
their debts, and there being no means by which they could compel 
the fulfilment by the assignee of his agreement to pay their debts. 
And it was held by Lord Justice Fry that the deed was void as 
ngainst the assignor's creditors under the statute 13 Eliz. c. 5." 

Pollock, B. : 

This is a case no doubt of some general importance not only Judgment, 
with regard to the conclusion arrived at in this particular case by 

BI.B. — VOL. IX. N 
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1892. the County Court judge, but also because it is an illustration of 
In KB the course which is necessarily adopted where findings of fact are 
Ex^aL™* arrived at by the oflScial receiver, and the learned judge in the 
Cranston. County Court has dealt with those findings, and he has expressed 
with very great caution and clearness what is his view with regard 
to the efifect of such findings. I have not a word to say against 
those cautious and careful remarks which are made by the County 
Court judge, but I cannot help feeling that the learned judge in 
deference to the care and attention which has been paid to the 
case by the official receiver, has, perhaps, been led to attribute 
rather greater weight than he strictly should have done to the 
mixed findings of law and fact which led the official receiver to the 
conclusion at which he has arrived, that the bankrupt has 
committed an offence against the statute. The reason I say so is 
this — that when we come to examine the evidence upon which the 
report of the official receiver is based, the facts are very fully and 
carefully set out, and they seem to me to leave it open to the 
County Court judge, and equally so, but not more so, to ourselves 
who sit here as a Court of Appeal, to examine these facts, and 
giving every effect to the facts, so far as they are facts which are 
found in the report, to examine further as to the legal result at 
which the official receiver has arrived. I should look upon this 
case exactly as if I had a finding by a jury, or, perhaps, to make 
the analogy closer, a finding by a special verdict of the jury or 
special case agreed upon between the parties, who brought those 
facts before the Court and then submitted to the Court what was 
the legal effect of them. I need not say further that this being a 
case of a quasi criminal character it is essential that the Court 
should see clearly and definitely that that which has to be proved 
according to the ordinary presumption of evidence against the 
prisoner is clearly proved in law as well as in fact. 

Now the facts here are these. This assignment by the bankrupt 
which is stated to be iUegal, followed upon an attempt by the 
bankrupt to assign the whole of his goods, stock-in-trade and 
business for the purpose of a settlement with his creditors ; and I 
cannot help thinking that it is that which probably has tended to 
lead the mind of the official receiver and also the County Court 
judge a little astray, because what is found is this — that the bank- 
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rupt in November, 1887 eflfected an arrangement with his creditors 1892. 
for the payment of his debts in fall by four eqnal instalments of 5^. ik kb 
at six, twelve, eighteen and twenty-fonr months. That arrange- E^PiueiTB 
ment subsequently fell through, and then the creditors commenced Cranston. 
actions against the bankrupt for the recovery of the balances due 
to them. That was the condition in which the bankrupt was 
placed. I do not see that because he had made or attempted to 
make this arrangement with the creditors, but what he was free to 
act as any other trader might act under similar circumstances with 
regard to his dealings with his affairs. What followed was this : — 
In April, 1889, he sold his rounds, which were shortly before 
valued by him and by an independent valuer at £800, for £150 to 
William Clarke, who gave him bills for the amount. He did this 
because the creditors' trustee, instead of calling upon him to execute 
a deed of assignment for the benefit of the creditors as he had 
power to do in case of default, sued him upon a promissory note 
given to secure the amount of one of these instalments. It was 
open to him to consider what his position was. I have no doubt 
that although it is not found as a fact the exact proportion which 
these rounds and the debts which were due from his customers 
bore to the rest of his property and his credits — still I have no 
doubt, looking at the character of his business, that these rounds 
formed a very large portion of his assets. It is equally clear that 
if the bankrupt himself had collected these rounds, although he 
might have waited some time before he got his money, they were 
to him far more valuable than they would be to any person who 
had bought them. The result is that he got only £150, but then 
he got that if not absolutely in cash he got it in the bills of a 
solvent man, and he had the £150 in his pocket, whereas he might 
go a long time walking these rounds before he got anything like 
the amount of £800 at which he and an independent valuer had 
valued them. 

Now upon that comes the question of law. Can it be said that 
is a fraud ? It is very fairly admitted by Mr. Muir Mackenzie that 
it is not a fraud within the Statute of Elizabeth. It is not the 
assignment of the whole of the debtor's property, and it is not the 
assignment to a man who is a party to a fraud, because there is no 
suggestion that William Clarke, who bought these rounds and paid 

N 2 
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1SS2. ^160 for them was & sort of co-coQBpirator with the bonkrapt, 
Ih KB aBBistriug him in cheating his creditors. He parted with his hard cash 
EVpiRTs **"" "^** '* equiTalent to it by giving bills for these rounds, and he 
CuHSTOK. took the risk upon himself. That being so, we are not hampered by 
the question which arose in the Court of Appeal in the case of 
Ex parte Chaplin, In re Sinclair (L. K. 26 Ch. Div. 319), because 
there, whatever may be the difference of opinion between the 
judges, the difference in fact between that case and this is, that 
there undoubtedly the whole of the bankrupt's property was 
assigned. That has always been considered to be a frandalent act 
in bankmptcy, becaase a bankrupt by so doing takes away from his 
creditors all potentiality of carrying on his business or paying his 
debts. It is the shutting up of shop in the fullest sense, and it is 
a giving up that which in troth belongs to the creditors, and that 
to which they have a right to look for the payment of their debts. 
The law has been long established that for a debtor to part with a 
portion, althongh it may be the larger portion of his goods, and to 
receive for those goods some consideration in return, although the 
consideration may not be adequate or to their full valae, is not a, 
fraud. I do not know that I can refer to that proposition of law 
better than by referring to a case which occurred some years ago in 
which the law was very carefully considered, and which as far as I 
know has been abided by ever since. That is the case of Pennell 
V. Reynolds (11 C. B. N. S. 709). In that case after trial before 
Mr. Justice Wiohtman on circuit, the matter was argued carefully 
before the Court of Common Pleas, and Mr. Justice WiLLEa 
delivered the judgment of the Court, very carefully laying down the 
proposition which I have practically asserted, and it is of the more 
value because in so doing the Court had occasion to over-rule the 
decision of a gentleman who in his day was well known as a sound 
and careful bankruptcy lawyer, namely, Mr. Commissioner Hill, 
who had gone further in his view as to what was fraudulent and 
what was not. I will not again repeat what I said in the course of 
the argument, but the judgment is to be found at pages 721 and 
722, which seems to me fully to go to the length I have mentioned. 
Therefore npoD that ground this appeal mast be allowed with 
costs. 
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Vaughan Williams, J. : 1892. 

I am of the same opinion. This report finds that the bankrupt i^ ^e 
has committed a misdemeanour under the Debtors Act, 1869, by ex^ILtb' 
reason that he has made a transfer of his property with intent to Cranston. 
defraud his creditors. The question for us is whether the bank- 
rupt ought, under the circumstances and the evidence disclosed in 
this case, to have been found guilty of that oflFence. In my 
opinion he ought not to have been found guilty of that offence. 
The charge against him is that he transferred his property with 
intent to defraud his creditors. The circumstances which are sup- 
posed to justify that finding are set out in the earlier part of the para- 
graph 18 of the report. Now before considering what these circum- 
stances are, let us see what are the kinds of transfer which can be 
alluded to or relied upon in the report. 

It seems to me that if the bankrupt has been guilty of a fraudu- 
lent transfer he must be so either under the bankruptcy laws or 
under the Statute of Elizabeth. I will deal first with the Bank- 
ruptcy laws. Under the bankruptcy laws a transfer by a debtor of 
the whole of his property for a past consideration has again and 
again been held to be fraudulent within the meaning and policy of 
the Bankruptcy statutes. But no such question arises here, 
because the facts set out in paragraph 18 shew, first that the trans- 
fer in question was not a transfer in fact of the whole of the bank- 
rupt's property, because it is plain in addition to these book debts, 
the man had a business as a draper, and assets as a draper ; and 
in addition to that, even if the transfer had been of the whole of 
the bankrupt's assets, he received a substantial present considera- 
tion in the sum of £160. Therefore it is plain that this trans- 
action was not fraudulent under the bankruptcy law as being the 
transfer of the whole of the debtor's property for a past debt, or for 
merely a colourable consideration. I may say in passing that so 
far as the Statute of Elizabeth is concerned the transfer of the 
whole of a debtor's property does not of itself bring the case within 
the statute at all, and that that must be so is clear when 
one remembers that for the purpose of the Statute of Elizabeth the 
transaction is voided not only so far as the transferor of the bank- 
rupt's property is concerned, but it is void as against the transferee. 
It is abundantly plain that there might be cases of the transfer of 
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1892. the whole of a debtor's property under circumstances which would 
Ik rb ^ot inYoIve any fraud on the part of the transferee at all. But 
Ex^i^' although the transfer of the whole of a man's property for a past 
Cranston, consideration has been held to be fraudulent within the bankruptcy 
laws and an instance of fraudulent transfer within the Bankruptcy 
Act, it is not of course the only possible instance of such a fraudu- 
lent transfer. You may have a transfer of the whole of the 
debtor's property, or of a part of the debtor's property, and that 
transfer may be a transfer for a good consideration, and yet it may 
come within the Bankruptcy statutes as being a fraudulent trans- 
fer. The case of Ex parte Chaplin, In re Sinclair (L. R. 26 Ch. 
Div. 319), to which Mr. Muir Mackenzie called our attention, is a 
good example of that truth, because there there was a transfer of 
the whole of the bankrupt's property in consideration of a past 
debt, which past debt was, as a fact, misrecited ; that is to say, it 
was stated and deemed to be larger than it was, and the true con- 
sideration there for the transfer was, not only the past debt which 
amounted to less than part of the whole value of the property 
assigned, but also that the assignee should, out of the proceeds of 
the property so assigned, pay the whole of the debts of the assignor, 
or at all events the whole of his trade debts. It was held there 
that the transaction was void, not, as I take it, merely because 
it was the assignment of the whole of the debtor's property, but 
because it was an assignment under such circumstances that it was 
plain that one object of both the assignor and the assignee must 
have been to withdraw from the creditors the residue of the 
assignor's property not required for the payment of the debt to the 
assignee, and that such residue should be realised by the assignee, 
and distributed by him amongst the creditors of the assignor. In 
other words when you come to look at the whole transaction, it was 
plain that the object was to evade the Court of Bankruptcy as a 
medium of distribution of the debtor's assets, and to substitute the 
assignee of this property as the means of distribution. It was a 
defeating and delaying of the creditors of the assignor. Although, 
as I have said, there may be instances where the assignment of the 
whole or even part of a debtor's property may, coupled with the 
other circumstances of the case, evidence a plain intention to defeat 
and delay the creditors of the bankrupt, I find no such circum- 
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stances here at all, and therefore in my opinion there is nothing to 1892. 
shew that this assignment is fraudulent within the meaning of the In rv 
Bankruptcy statutes. Ex^l^rTE 

The facts which are stated in paragraph 18 only shew this : — Ceanston. 
that the bankrupt, having tried to make an arrangement with his 
creditors, and to persuade his creditors to enter into an arrange- 
ment involving an assignment of the whole of the debtor's property, 
and having failed to persuade his creditors to come in, being 
attacked by a portion of his creditors by actions being brought on a 
certain promissory note or promissory notes, was advised that he 
had a good defence to that action, and being minded to defend the 
action it was necessary for him to raise money for that purpose, 
and also for the purpose of the support of his family. Under those 
circumstances he has to carry that which he has to sell into the 
market, and sell at what was practically a forced sale for the best 
sum he could get. He then sells some JG700 or i£800 of debts 
which were payable really in a long period of time at the rate of a 
shilling a week or something of that sort, so that no part of the 
debts, no single debt would be paid for several years, at a very 
heavy discount — that is to say, he sells to an immediate purchaser 
for £150. That that was not such a very extravagant discount I 
should have thought appeared from the very facts set forth in para- 
graph 18, because the assignee himself subsequently sold the half, 
or rather more than the half, of those debts, selling them at his 
leisure, and then only got £100 for them. Be that how it may, I 
know no law which says that if a man is in difficulties, and being 
in difficulties, sells goods below their value, that that is a fraud 
under the bankruptcy laws, because, forsooth, the result of his 
selling things under their value may be to prejudice his creditors, 
because the total bulk of assets is thereby diminished. 

Then when one comes to the Statute of Elizabeth the matter is 
really plainer still. It is absolutely impossible to say here that 
the purchaser of these debts was a party to a fraud within the 
meaning of the Statute of Elizabeth, so that the transaction could 
have been avoided against him. The difference between this case 
and the case of Ex parte Chaplin, In re Sinclair (L, R. 26 
Ch. Div. 819), is that in that case the matter came within the 
Statute of Elizabeth because the transferee there was a party to the 
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1892. intent to defeat and delay creditors, becanse it was he who agreed 
Isr BB that he wonld act as the medinm of the distribution of the debtor's 
^^x^m ^^^^9 ^^^ protect those assets in order that the aflEairs shoold not 
0BA3r9TOK. be administered in bankruptcy. Bat here Mr. Churke was a mere 
porchaser, and he entered into no arrangements whatever. Under 
those circmnstances the trustee was very well advised in not 
attempting to attack him. But the very same facts which rendered 
it prudent in the trustee not to attack this purchaser shew con- 
clusively that the transaction did not come within the Statute of 
Elizabeth. Under these circumstances in my judgment there is no 
ground whatever for saying that the bankrupt by selling this 
portion of his goods, the book-debts, under value, was guilty of a 
fraudulent transfer even under the Bankruptcy statutes, and still 
less under the Statute of Elizabeth. 

Appeal allowed with costs. 

Solicitors : Collins d Mallam, agents for Cobbett, Wheller db 

Cobbett, Manchester, for the bankrupt. 
The Solicitor to the Board of Trade, for the official 
receiver. 

On the application of counsel the Court made an order granting 
the bankrupt his discharge. 



HIGH COURT OF JUSTICE. 173 



FBACnCE. 

In bb BLAKELEY, Ex paste AACHENER DISCONTO Wvisionai. 

GESELLSCHAFT. "^^ 

Pollock, B., 

Bankruptcy Act, 1883, sectim 37. -^» 

Vauomak 

Proof of debt — Proof on guarantee given by bankrupt — Liquidation of principal "Willluis, J. 

debtor — Deduction from proof of dividends received from estate of principal ^^' 

debtor before proof made, 2£ay Wth and 

13M. 
Where proof is made against a bankrupt's estate on a guarantee entered 

into by the bankrupt on behalf of another person, if at the time of proving 

the creditor has received part of the debt, either by payment or as a 

dividend from the estate of the principal debtor, or even if such dividend 

has been declared though not actually paid, such creditor will be allowed 

to prove for the residue only after deducting the amount so paid or 

declared. 

But if after proof is made the creditor receives a dividend from the 
estate of the principal debtor that will not be deducted from the amount 
of his proof. 

In November, 1889, the bankrupt gave to the appellants, who were a 
German banking company, a guarantee on behalf of his son to the extent 
of ;£7,500. 

In January, 1891, the son went into liquidation in Germany ; and in 
April, 1891, a receiving order was made against the bankrupt in England 
upon which adjudication followed. 

The guarantee provided by its terms that the engagement of the 
guarantor was to be a continuing and standing guarantee to the amount 
of £7y600j until notice in writing terminating it should be given, and 
until such notice it should not be considered as wholly or partially 
satisfied by the payment or liquidation at any time of any sum or sums of 
money for the time being due to the bank, but should extend to cover 
and be secuiity for all future sums of money at any time due notwith- 
standing any such payment or liquidation : and it was further declared 
that all dividends, compositions and payments received from other parties 
should be taken and applied as payments in gross, and should not go or 
be taken as in discharge of any part of the guarantee, but that the 
guarantee should apply to and secure any ultimate balance which should 
remain due. 

Held: On a proof made in the English bankruptcy, that credit must be 
given by the appellants for a sum of £1,593 received by them by way of 
dividend in the German liquidation of the son before the date of proof : 
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but that certain further sums alleged to haye been received in the German 
liquidation after the proof was made need not be deducted. 



T, 



HIS was an Appeal from an order of the judge of the County 
Court at Dewsbury by which he affirmed the decision of the trustee 
in the bankruptcy, reducing a proof of debt tendered by the 
appellants, who are a German Banking Company, against the 
estate. 

The proof in question was founded on a contract of guarantee 
entered into in November, 1889, by the bankrupt William Blakeley 
of Huddersfield, on behalf of his son Herbert Blakeley, who was 
carrying on business in Germany under the style of William 
Blakeley, to the extent of £7,500. 

On January 14th, 1891, Herbert Blakeley went into liquidation 
in Germany ; and on April 7th, 1891, a receiving order was made 
against WiUiam Blakeley in England, upon which he was 
adjudicated bankrupt. 

On June 17th, 1891, a proof was tendered by the bank against 
the estate of William Blakeley, by which they claimed to prove for 
£7,500, the amount of the guarantee, less a certain sum covered by 
securities. 

The guarantee in question was in the following terms : — 

To the Aachener Disconto OeseUachaft, Aix-la-ChapeUe, Germany. 

In consideration of the advances you may from time to time make to the 
firm William Blakeley, of Aiz-la-Chapelle, by way of loan, discount or 
negotiation of bills, overdrawn accounts or otherwise, I, William Blakeley, of 
Huddersfield (England), hereby guarantee to you the payment of all principal 
moneys and interest which the said firm William Blakeley may at any time 
owe you to the extent of ;fi7,500 (say seven thousand five hundred pounds). 

This engagement on my part is to be a continuing and standing guarantee 
to you to the amount aforesaid, until notice in writing terminating the same 
shall be given by me to you ; and until such aforesaid notice shall have been 
given shall not be considered as wholly or partially satisfied by the payment 
or liquidation at any time or times hereafter of any sum or sums of money 
for the time being due and owing from the said firm William Blakeley to you, 
but shall extend to cover and be security for every and all future sums of 
money at any time due and owing to you from the said firm WiUiam Blakeley, 
notwithstanding any such payment or liquidation. 

In the event of such notice above referred to being given, I am to remain 
liable for any monies then due from the said firm William Blakeley to you and 
the interest running thereon until the sum shall be paid and discharged 
either by the said firm William Blakeley or by me, but I am not to be liable 
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for any other sum advanced by yon or becoming owing after the service of 
such noticed 

You are however to be at liberty to continue your business with the said 
firm William Blakeley, and to appropriate any payments made by him, and 
which are not at the time of payment expressed to be paid in respect of any 
particular items in the account between you and him in discharge of such 
items in the account as you may think fit ; but it shall not be incumbent on 
you to enforce any payment from the said firm William Blakeley or their 
estate, or from any collateral securities before requiring me to pay the balance 
due on closing the account, which account you shall be at liberty to close 
whenever you may think proper. 

It is further agreed, and I hereby declare that you are to be at liberty to 
make any advances you may think fit to the said firm William Blateley in 
excess of the sum secured by this guarantee, and to enter into and make any 
arrangements with the said firm William Blakeley, or any other parties or party 
liable to you on any bills or notes discounted or negotiated by you, either by 
way of gaining time, taking or giving up security, accepting any composition, 
releasing and discharging any party or parties liable to you or otherwise as 
you may think fit without prejudice to this guarantee. 

And I further declare that all dividends, compositions and payments received 
from any such parties or party respectively shall be taken and applied as 
payments in gross, and shall not go or be taken as in discharge of any part of 
this guarantee, but that this guarantee shall apply to and secure any ultimate 
balance that shall remain due to you. 

I further engage that this guarantee shall hold good and remain in force 
notwithstanding any changes that may from time to time take place in the 
partners constituting the said firm of William Blakeley or any alteration in 
the name of such firm. 

For the purpose of supporting this guarantee but not in addition to it I 
deposit with you — 

. 40 shares of the Soothill Wood Colliery Co. Limd., No. 461/500. 

45 shares of the Morley West End Colliery Co. Limd., No. 316/360. 

without Coupons. Inscribed in my name, with transfers in 

blank, 

authorising you to sell these shares on the Stock Exchange or by private contract 
if your request to pay the guaranteed amoimt within two months* time should 
not have been complied with, and engaging not to issue other transfers for 
these shares, nor to effect a sale of same without your previous consent. 

Dated this 21st day of November, 1889. 

Wm. Blakeley. 

Witness : 
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The trustee in the bankruptcy ohjected tO' the proof tendered by 
the bank on the ground that not only ought credit to be given in 
respect of the amounts realised on the securities deposited, but also 
in respect of certain dividends received in the German liquidation 
of Herbert Blakeley up to the date of the proof, or which might be 
received afterwards. 
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This contention was upheld by the Connty Court judge, and 
from that decision the bank now appealed. 

Finlay, Q.C. {YaU-Lee with him) : for the appellant bank. 
Tindal Atkinson, Q.C. (C. M. Atkinson with him) : for the 
trustee. 



Finlay, Q.C. : 

The bank say that they are entitled to prove against the estate of 
William Blakeley for the whole amount of the guarantee, having 
regard to its terms, deducting only the sums received from the 
securities. The other side contend that not only is the sum 
received from the securities to be deducted, but deduction must 
also be made in respect of dividends received in the German 
liquidation of Herbert Blakeley, the principal debtor, up to the date 
of the proof, or which may be received afterwards. The County 
Court judge cut off from the proof a sum of JC1598, which was 
received in dividend before the date of the proof, and also an 
estimated sum received after that date. But what I submit is that 
under the terms of the guarantee the bank is entitled to the whole 
of the dividends, and is entitled to prove until they get 20«. in the 
pound. The contention of the trustee is that the bank ought not 
to start with £7500, the amount of the guarantee, but with d£7500 
less the amounts received or which may be received in the German 
liquidation of the son. In the German liquidation the bank received 
by way of dividend before June 17th, 1891, the date of the proof, 
the sum of £1598 Is. 2c2., and some dividends have been declared 
since. What I rely on is the terms of the guarantee. The County 
Court judge says that the established rules in bankruptcy over-ride 
the guarantee. As to any dividends declared after the date of the 
proof there seems to me to be no question that those at least ought 
not to be deducted. As to the dividend declared before the date of 
the proof it is a question for argument. 



[Vaughan Williams, J. : I should just like to ask Mr. Atkinson 
whether he now desires to support that first contention in respect 
of the dividends declared after the date of the proof? ] 
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Tindal Atkinson^ Q.C. : My Lord, I will say at once that I 
think I should have great difficulty. 

Vaughan Williams, J. : So do I. 

Finlay, Q.C, : 

That being so then the case really turns upon the question 
whether the sum of £1598, which was received before June 17th, 
1891, should be deducted or not. What I say is that on the terms 
of the guarantee the bank is entitled to prove for the full amount. 
What it says is that " all dividends, compositions and payments 
shall be taken and applied as payments in gross, and shall not go 
or be taken as in discharge of any part of this guarantee, but that 
this guarantee shall apply to and secure any ultimate balance that 
shall remain due." Where there is a clause of that kind in a 
guarantee the creditor is entitled to treat all dividends received from 
the principal debtor as payments in gross. I know the cases are 
rather against me which have arisen in respect of bills of exchange 
and promissory notes. The general rule appears to be that the holder 
of a bill of exchange or promissory note for valuable consideration 
may prove for the amount against all the parties liable upon it. 
And he may prove against the estate of the bankrupt drawer or 
endorser before the bill is dishonoured. The holder may bIso 
receive a dividend upon the amount of the bill or note from each of 
the estates against which he proves, until he receives 208, in the 
pound ; and if after proof he receives a dividend from other parties 
to the bill or note, that will not be deducted from the amount of 
his proof, and he will be entitled to receive a dividend on the full 
amount of the bill or note until the debt is satisfied. If, however, 
at the time of proving, the creditor has received part of the debt, 
either in payment or as a dividend on the bill or note, from the 
estate of one of the other parties liable upon it, or if even such a 
dividend has been declared though not actually paid, he will be 
allowed to prove for the residue only, after deducting the amount 
so paid or declared. (Counsel referred to Ex parte Bank of Scot- 
land, In re Stein, 2 Rose 197 ; 19 Ves. 310 ; Ex parte Wildman, 
1 Atk. 109 ; Ex parte Leers, 6 Ves. 644.) But there is no reason 
for that rule. The question here is whether credit must be given 
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for diyidends from a stranger's estate where the dividend has been 
received between the bankruptcy and the date of the proof. The 
right of proof is regulated by section 87 of the Bankruptcy Act, 
1888, and there is no valid reason why the determining point for 
deciding the amount for which proof should be made should not be 
the commencement of the bankruptcy rather than a particular time 
afterwards when the proof was made. (Counsel also referred to 
Ex parte Stokes, In re Clarke d Mitchell, De G. 618.) 

Pollock, B. : 

I do not think we need trouble you, Mr. Atkinson, because it 
seems to me after the very clear and lucid argument which has 
been pressed upon us in support of this appeal, that the case may 
really be decided on broad principles without interfering with the 
intention and effect of this wide guarantee and without touching the 
difficult branch of bankruptcy law dealt with by Lord Eldon as to 
the effect of proofs under one bankruptcy and credits under another. 
With regard to the guarantee no doubt it is couched in the largest 
and most comprehensive language, and it is what is commonly 
called an ultimate balance guarantee. The terms of the fourth 
clause are very wide which says, — " And I further declare that all 
dividends, compositions, and payments received from any such 
parties or party respectively shall be taken and applied as payments 
in gross, and shall not go or be taken as in discharge of any part 
of this guarantee, but that this guarantee shall apply to and secure 
any ultimate balance that shall remain due to you." I think there 
is no clearer rule of construction than that the fullest effect shall 
be given to the language of any instrument, while at the same 
time the effect shall be subject to the well known rules of law — 
and I may also add, of commerce — ^which apply to the matter. It 
is not necessary to deal with the actual figures here. I will 
suggest a guarantee for £100 and that the debt of the son was for 
£40 beyond which would give a debt between the bank and the son 
for £140. Suppose the son becomes bankrupt and pays lOs. in 
the pound. The dividend received would amount to £70 which 
would leave £70 under the guarantee to recover from the father in 
this country. That being so that fixes the amount for which the 
solvent guarantor is liable. Then comes the fact that the 
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gaarantor becomes bankrupt, and proof is to be made against his 
estate. Is it to be said that by the language of the guarantee that 
which was ^670 yesterday is to-day become £100 and that the 
whole amount should be paid ? Such a proposition appears to me 
to be untenable and can only be upheld on the supposition that the 
amount recoyerable from the father if solvent is one thing, and that 
the amount recoverable from the estate would be another and a 
larger thing. That in itself is quite sufficient to my mind to 
justify us in saying that the guarantee was never intended to 
produce that which would really be an unequal distribution of the 
bankrupt's estate. Without entering into further questions it is in 
my opinion sufficient to decide this case. Mr. Atkinson has now 
withdrawn the claim to deduct dividends received after the date of 
proof and to that extent of course the order of the County Court 
judge must be varied. 

Vaughan Williams, J. : 

I am of the same opinion. I only wish to add that the real 
object of this appeal seems to me to be to impeach a rule which 
has now been in force for seventy or eighty years, and I myself am 
by no means satisfied that any ground whatever has been shewn 
for impeaching that rule. 

Appeal dismissed without costs. 
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Solicitors: Seal, agent for Wade, Bilbrough, Booth dc Co., 

Bradford, for the appellant bank. 
Ridsdale d Co., agents for Chadwick d: Sons, 
Dewsbury, for the trustee. 
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PRACTICE. 

In re ALLISON, Ex parte JAYNES. 

Bankruptcy Rules, 1886; Rules 112, 122, 123 and 124. 
Sc€Ue of Solicitor's Costs and Regulations, Appendix I, (a). 

Costs of Solicitor — Taocation by County Court registrar — Review by taxing master 
of High Court ai instance of Board of Trade — Appeal — Jurisdiction — Allow- 
aneefor attending adjcmrnments of public examination. 

On taxation of the costs of the solicitor to the debtor in the County 
Court the registrar allowed two items of one guinea each for journeys of 
the solicitor in order to attend the debtor's adjourned public examination, 
which it was alleged had taken place for the convenience of the official 
receiver. 

The Board of Trade objected to the allowance on the ground that the 
assets of the debtor were certified at under £100, and that the items in 
question were included in the £3 allowed in such cases to solicitors by 
the scale of costs in Appendix I. (a.) to the Bankruptcy Rules, 1886. 

Upon a review of taxation by the taxing master of the High Court at 
the instance of the Board of Trade, under Rule 124 of the Bankruptcy 
Rules, 1886, the costs were disallowed. 

Held: That the solicitor had a right to apply to the Bankruptcy judge 
to revise the decision of the taxing master. 

But that no special order as to costs having been made by the County 
Court the decision of the taxing master was right. 

Semble : That it could not have been the intention of the Legislature that 
where special costs have been properly incurred they should not be paid, 
and that in such case the Court has power to make a special order. 



T> 



HIS was an Application to the judge by one T, E. Jaynes, the 
solicitor to the debtor, to revise a decision of the Bankruptcy 
Taxing Master of the High Court upon a review of taxation under 
Bule 124 of the Bankruptcy Bules, 1886. 

In October, 1890, a receiving order was made against the debtor 
William Allison, on his own petition in the Northallerton County 
Court. 

On November 18tb| 1891, the costs of Mr. Jaynes, as solicitor 
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for the debtor, were taxed by the County Court registrar as pro- 1892. 
vided by Rule 111 of the Bankruptcy Rules, 1886. IhZe 

Upon such taxation the registrar allowed the following items in ^"^^i 
addition to the scale allowance of £9, viz. — Two sums of £1 Is. Jaynbs. 
each for journeys from Darlington to Northallerton on November 
17th and 20th, 1890, in order to attend the debtor's adjourned 
public examination. 

The Board of Trade required this taxation to be reviewed by the 
High Court Taxing Master under Rule 124 of the Bankruptcy 
Rules, 1886, the objections to the allowance of the items in question 
being, (1) that the assets were certified as not likely to realise 
£100 : (2) that the journeys in question were in attending the 
debtor's public examination : (8) that the scale allowance of £8 
was inclusive save as to Court fees and other proper disbursements. 

On December 10th, 1891, the review was taken by the taxing 
master when the objections of the Board of Trade were allowed ; 
but on condition that Mr. Jaynes gave a written undertaking to pay 
the costs of the Board of Trade up to £6 5s, if unsuccessful, the 
taxing master granted him leave to have the review referred to the 
judge although he had no doubt in his own mind that there was no 
point of law to be argued. 

Mr. Jaynes declined to comply with this requirement and, 
instead of having the review referred to the judge, he gave notice 
of the present application. 

Warriner (solicitor) : for Mr. Jaynes. 
Muir Mackenzie : for the Board of Trade. 

Muir Mackenzie : 

I have an objection which I think I ought to take now. It is 
this — that there is no authority for the procedure adopted by the 
applicant in this case, and, I submit, that your Lordship has no 
jurisdiction in the matter. The question depends upon Rule 124, 
and the General Regulations, 16 to 19, in section 7, Part 11, of the 
Appendix to the Bankruptcy Rules, 1886. I submit that it is 
clear the regulations apply only to original taxations, and do not 
apply to reviews of taxation under rule 124. The practice under 
the rule has been, however, to refer to the judge by consent 

M.B. — ^VOL, IX. o 
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reviews in which difiScnlt questions of law have arisen npon which' 
the taxing master desired the judge's directions, and the practice 
has been always to arrange as to the costs of the review before the 
reference. My contention is that the decision of the taxing master 
in the High Court is really final. 

Vaughan Williams, J. : 

I overrule this objection. I think that, although in strictness that 
which the taxing master of the High Court does is to review and 
not to tax, the intention of the Legislature and of those who made 
the rules was that the Board of Trade if they disagreed with the 
taxation of the County Court registrar might have the bill retaxed 
by the taxing master of the High Court. And I think that upon 
that retaxation all the regulations apply, and that being so, the 
solicitor in this case took all the steps necessary in order to get the 
decision of the taxing master reviewed. 

Warriner : 

Mr. Jaynes objects to the decision of the taxing master disallow- 
ing these costs, because the adjournments in respect of which they 
were allowed by the County Court registrar were made at the 
instance and for the convenience of the official receiver. The items 
were allowed by the registrar who knew all the circumstances and 
had discretion so to allow them. 

Muir Mackenzie : 

The matter is governed by Scale 1, 1 (a), of the Scale of Costs in 
Part II of the Appendix to the Bankruptcy Rules, 1886. Where 
the assets are certified as not likely to realise £100 that provides 
an inclusive allowance of £3 for everything, exclusive of Court fees 
and other proper disbursements. 

Vaughan Williams, J. : 

I am afraid that I must decide this case in favour of the decision 
of the taxing master of the High Court. I do so with great regret, 
because I cannot myself help thinking that the object of the 
Legislature and of those who framed the rules, was to prevent ex- 
travagance in the matter of expenditure. But I do not think that 
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it was the intention of those who framed the mles that in a case 18^2. 
where the necessary work to be done was very largely in excess of In rb 
that which ordinarily would have to be done, there should be no ^j. parte 
power in the Court to make any special order for costs. It appears J^™**- 
in this case that the solicitor had to attend again and again the 
public examination. Adjournments not for his own convenience, 
not for the convenience of anyone for whom he was acting, but for 
the convenience of the official receiver, and it does seem to me that 
it could not have been the intention of the Legislature or of those 
who framed the rules that under those circumstances no extra 
allowance for costs should be made at all. I am, at the same time, 
afraid that as matters stand I have no choice bat to support the 
contention of the Board of Trade in this matter. No doubt it is 
the duty of the Board of Trade to see that these scales of costs 
are carried out. And I suppose that even in cases where it is 
apparently very undesirable that the scales should be applied with 
strictness so far as the justice of the case is concerned, the Board 
of Trade is bound to keep a jealous eye on those matters and take 
care that the scale is enforced. It seems to me that inasmuch as 
in the present case no special order has been obtained, I have no 
power to allow the solicitor any costs beyond those fixed by the 
scale. I do not know what the effect of this sort of contention will 
be, but I cannot suppose that solicitors and others who are put in 
the position of having to attend again and again for the convenience 
of those whom they do not represent, will care to do so without re- 
ceiving any remuneration for doing so at all. Whether the result 
will be that proC'Cedings will be conducted without the assistance of 
those who are so treated I do not know. I should think it is not 
an improbable result. But as the matter stands I can do nothing 
but hold that the view taken by the taxing master in London is 
right, having regard to the fact that no special order has been 
obtained. I wish it to be distinctly understood, however, that I 
say nothing as to whether the County Court had not power to 
make a special order, and whether it has not power to do so 
now. 

Application dismissed. 
2 
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Solicitors : Warriner d Kinch^ for the solicitor. 

The Solicitor to the Board of Trade^ for the Board of 
Trade. 

Note : It may he stated that no evidence was adduced in the 
above case hy the Board of Trade in contradiction of the statement 
by the solicitor that the adjournments of the debtor's public exami- 
nation on November 17th and 20thy 1890, were made for the con- 
venience of the official receiver. The fact was, however, subse- 
quently disputed by the official receiver by letter to the Board of 
Trade in which he asserted that the adjournments arose out of the 
necessity of obtaining an amended statement of affairs, &c. This 
was still denied by Mr. Jaynes. 
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APPEAL. 

Bankruptcy Ad, 1883, section 4, sub-section 1 {g), and section 6. Bbforb 

Thb ACaster 
Bankruptcy notice — Act of bankruptcy — Service of notice on foreigner resident ^j. ^^^ 

abroad — Jurisdiction. Rolls, 

Fry, L. J., 
The Court has no jurisdiction to make an order giving leave to serve a Lopbs, L.J. 

bankruptcy notice on a foreigner resident abroad, and who has not 1^92. 

committed an act of bankruptcy in England. j^^^^ ^^ 

28M. 



T 



HIS was an Appeal from an order of the registrar by which he 
dismissed an application to set aside a bankruptcy notice issued 
under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, 
by the International Bank of London, Limited, against the 
debtor. 

The appellant, J. Pearson, was an American citizen residing at 
Buenos Ayres, and a member of the firm of S. B. Hale & Co., who 
carried on business as contractors at Buenos Ayres. 

It was alleged that the appellant had never been in England at 
all, except on one occasion, some years ago, when travelling. 

The appellant's partner in the firm of S. B. Hale & Co., a Mr. 
Sandon, was also an American, and had for the last three years re- 
sided in England, for a part of that time with his daughter, who 
was married in this country ; and he also had the use of two rooms 
at the ofiBces of the Buenos Ayres Water Company at Gresham 
House, of which he was a director ; but it was denied that he had 
transacted any business in England on behalf of the firm. 

The petitioning creditors are bankers in London, who gave credit 
to S. B. Hale & Co. by honouring their drafts drawn in Buenos 
Ayres and payable in England. 

An action was brought in England by the bank against the firm 
of S. B. Hale & Co., the partners being sued in their own names, 
and leaye having been obtained to serve the writ on the appellant 
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1892. ont of the jurisdiction! judgment was signed against him in default 
In bb of appearance. 
Ex^i^iRTB Leave was then obtained by the bank from the registrar to issue 
Peahson. a bankruptcy notice against the appellant, which was served 
personally upon him at Buenos Ayres. 

The appellant now asked that this notice might be set aside. 

Levett, Q.C. (Yate Lee with him) : for the debtor. 

The Bankruptcy Act, 1883, does not empower the Court to give 
leave to serve a bankruptcy notice on a foreigner in a foreign country. 
Section 4, sub-section 1 (g), of the Bankruptcy Act provides that a 
debtor commits an act of bankruptcy if he does not comply with 
the requirements of a bankruptcy notice duly served on him. But 
the debtor there does not mean any debtor. It must mean a 
debtor who is subject to the English law, either because he is a 
British subject, or because he is within the jurisdiction. The same 
principle applies under the present Act as it did under the Bank- 
ruptcy Act, 1869, and in the case of Ex parte Blain, In re Sawers 
(L. E. 12 Ch. Div. 622 ; 41 L. T. 46 ; 28 W. R. 334) it was held 
that ^' The English Court of Bankruptcy has no jurisdiction to 
make an adjudication of bankruptcy against a foreigner, domiciled 
and resident abroad, who has never been in England, even though 
he is a member of an English firm which has traded and contracted 
debts in England, and against which an execution in respect of a 
judgment debt above £50 has been levied by seizure and sale of 
goods of the firm in England. And in such a case the Court 
ought not to make an order for service out of the jurisdiction of a 
bankruptcy petition on the foreigner. An act of bankruptcy must 
be a personal act or default, and it cannot be committed through 
an agent, nor by a firm as such. Primd fade an English statute 
aiSects only English subjects or foreigners who come, either 
permanently or temporarily, within the allegiance of the English 
Crown." The registrar acted upon the case of In re Hecquard, 
Ex parte Hecquard (see ante, Vol. VI., p. 282 ; L. R. 24 Q. B. D. 
71 ; 88 W. B. 148), but that is not against my contention. One 
nation will not interfere with another nation's subjects. (Counsel 
also referred to Ex parte Crispin, In re Crispin, L. K. 8 Ch. App. 
874 ; 42 L. J. Bank, 65 ; 28 L. T. 483 ; 21 W. R. 491.) 
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Bigham, Q.C. {Herbert Reed and Mellor with him) : for the 1892. 
International Bank. In Tb 

In order to explain section 4 of the Bankruptcy Act, 1883, it is £x paste 
necessary to consider section 6 of the Act, which prescribes the ^*^^<*^- 
conditions on which a creditor may petition. The meaning of 
section 6 is that if those conditions are fulfilled a petition may be 
presented, but unless they have been fulfilled a petition may not be 
presented. One of those conditions is that '' the debtor is 
domiciled in England, or, within a year before the date of the 
presentation of the petition, has ordinarily resided or had a dwelling- 
house or place of business in England." I assume for the purpose 
of argument that this debtor had a place of business in England. 
It is disputed, but I assume it. So a person who has a place of 
business in England is a person who may commit an act of bank- 
ruptcy. Then by section 4, sub-section 1 (g\ non-compliance with a 
bankruptcy notice is an act of bankruptcy. What I submit is that 
every person who is not excluded from section 6 is capable of 
committing an act of bankruptcy and is amenable to the bankruptcy 
laws wherever he may be. (Counsel referred to In re Norris, Ex 
parte Reynolds (see ante, Vol. V., p. 111.) 

The Master op the Rolls (Lord Esher) : 

In this case an American has been served in Buenos Ayres with Judgment. 
a notice in bankruptcy and he has not complied with the require- 
ments of that notice. It is alleged therefore that he committed an 
act of bankruptcy and is liable to have a receiving order made 
against him in this country — in the Bankruptcy Court in England. 
Objection is taken to that, that the service was one which was made 
by an order which was outside the jurisdiction of the English Court 
to make — ^that the English Court had no jurisdiction to give leave 
to serve on this American merchant a notice in bankruptcy with 
the effect that if he did not answer the notice he could be made 
bankrupt. The question is whether the English Court had juris- 
diction under the circumstances of the case. 

Now it is alleged that this American did carry on business in 
England for a time. It was alleged that for a certain time he was 
ordinarily resident in England. But it is admitted that up to the 
time of the leave to serve the bankruptcy notice abroad being given 
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1892. he had not committed any act of bankruptcy in England. The 

IiTiiB question, therefore, is whether a foreigner who is not in this 

E^^^^^ country and who has not previously committed an act of bankruptcy 

Peabson. in this country can be served with a notice abroad for the purpose 

of making him bankrupt here if he does not comply with the 

requirements of it. Unless the old Bankruptcy Act of 1869 has 

been modified by the more recent Act of 1883, the case has been 

decided to the contrary. The case of Ex parte BlaiUy In re 

Sawers (L. B. 12 Ch. Div. 522) is an authority that under the old 

Act such a notice could not be given to a foreigner abroad to make 

him bankrupt here unless he had committed an act of bankruptcy 

in this country. The reasons for that decision were given in the 

case both by Lord Justice James and myself and I do not propose 

to go through them again. 

But it is said that section 4 of the Bankruptcy Act, 188S, con- 
tains some fresh words and that it must be taken in connection with 
section 6 of the Act. It is said that section 6 by its context alters 
the effect of section 4. If section 4 stood alone, and applying the 
reasons of the judgment in Ex parte Bhiriy In re Sawers (L. B. 12 
Ch. Div. 522) to it, there are in my opinion no words so clear as to 
show that the Legislature intended to extend the jurisdiction so as 
to make the bankruptcy law of this country effectual against a 
foreigner who is not resident here at the time the order was made. 
Taking section 4 alone the same construction must be put upon it 
as in the section in the old Act, and Ex parte Blain, In re Sawers 
(L. B. 12 Ch. Div. 622) governs it. 

Then as to the alleged alteration in section 4 by section 6. 
Section 4 shows affirmatively what may be acts of bankruptcy. 
Section 6 is a negative section providing that a bankruptcy petition 
may not be presented against a debtor unless certain conditions are 
fulfilled. It does not affect the construction of section 4. Unless 
you bring the case within section 4 it is not necessary to consider 
section 6. If you bring the case within section 4, then you must 
bring the case within section 6. Section 6 is a negative section. 
Taking the construction of section 4, therefore, to be, as I have 
said, the same as under the old Act, then this person is not brought 
within section 4, because the construction put on the old Act by 
the case of Ex parte Bhin, In re Sawers (L. B. 12 Ch. Div. 622) 
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was that you could not, for the purpose of making an act of bank- 1892. 
ruptcy effective against a foreigner, serve him with a bankruptcy Ik re 
notice abroad so that if he did not obey that notice he should be es^^tb 
made bankrupt in England. The case not being brought within Pbahsox. 
section 4 it does not come within section 6 at all. The argument 
to the contrary would really come to this — that if a foreigner 
resides for a short time in England although he may not have 
traded here, then the English Court of Bankruptcy, applying the 
bankruptcy laws, which are the peculiar laws of each country, 
could ten or twenty years afterwards give leave to serve him with 
a bankruptcy notice in order that he might be made bankrupt in 
England. It is sufficient to state that proposition to show the 
impossibility of maintaining it. Leave to serve this bankruptcy 
notice ought not to have been given, and the appeal must be 
allowed. 

Fby, L.J. : 

I am of the same opinion. The question turns on the construc- 
tion of section 4 of the Bankruptcy Act, 1888, which provides that 
a debtor commits an act of bankruptcy in each of the cases 
enumerated in the section. On behalf of the appellant, Mr. Levett 
argued that the word " debtor ** does not mean a debtor all the 
world over, but only a debtor who is subject to the law of England. 
That argument is in my opinion well founded. The point was 
decided in the case of Ex parte Blain, In re Sawers (L. B. 12 Ch. 
Div. 522), the decision in which case did not turn on the particular 
words of the Act of 1869, but on the general principles of law. In 
that case Lord Justice James said: ''It appears to me that the 
whole question is governed by the broad general universal principle 
that English legislation, unless the contrary is expressly enacted, 
or so plainly implied as to make it the duty of an English court to 
give effect to an English statute, is applicable only to English 
subjects or to foreigners who by coming into this country, whether 
for a long or a short time, have made themselves during that time 
subject to English jurisdiction." The Master of the Bolls in 
his judgment adopted the same principle. I have no doubt that 
section 4 is addressed only to debtors who are subject to English 
law. Is there anything in the statute to raise an implication that 
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1892. the Legislature intended to extend the jurisdiction to foreigners. 
IiTrb 0^ attention has been called to section 4, sub-section 1 (g), which 
Peabson, ig Q^ jjg^ provision in the Act of 1888, and which provides that if a 
PzABsoN. creditor has obtained a final judgment against the debtor, and has 
served on him in England, or by leave of the Court elsewhere, a 
bankruptcy notice, and the debtor has not complied with the 
requirements of the notice, then the debtor has committed an act 
of bankruptcy. But these words raise no difficulty, because it is 
quite possible that an English subject may be out of England. 
With regard to the argument about section 6, 1 do not agree that 
wherever the negative words of that section do not apply, the Court 
must be implied to have jurisdiction. When you come to consider 
that section you are thrown back on the enquiry as to whether there 
has been any act of bankruptcy, and as leave ought not to have 
been given in this case to serve the notice abroad, I am of opinion 
that there has not been any act of bankruptcy. 

Lopes, L.J. : 

I agree. The word ''debtor ''in section 4 means a debtor subject 
to the English bankruptcy law. The case is really governed by Ex 
parte Blain, In re Sawers (L. R. 12 Ch. Div. 522). Here there 
was no power to give leave to serve the bankruptcy notice out of 
England, and therefore there has been no act of bankruptcy. 

Appeal allowed. 

Solicitors : Norton, Rose, Norton dc Co,, for the appellant. 

Harwood d Stephenson, for the International Bank. 
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In be wells, Ex parte COLLINS. 

Bankruptcy BtUes, 1886, RvJes 27 and 29. 

Notice of motion — Affidavits in support — Service of affidavits. 

The copy affidavits in support of an application in bankruptcy should be 
served with the notice of motion. 



HIS was an Application by the trustee in the bankruptcy for the 
delivery up of certain property alleged to belong to the bankrupt's 
estate. 

During the hearing of the case a question arose as to whether 
the respondent had been served with the copy of one of the 
afSdavits in support of the notice of motion. 

[Vauohan Williams, J. : Both in the bankruptcy business and in 
the company business there seems to be no definite time for service 
of the copy affidavits in support of an application. Practitioners 
appear to delay the service of the copy affidavits until the very last 
day before the hearing of applications.] 

HanseU : for the respondent. 

The only rules are Bule 27 of the Bankruptcy Bules, 1886, 
which provides that ^' Every application to the Court (unless other- 
wise provided by these rules, or the Court shall in any particular 
case otherwise direct) shall be made by motion supported by 
affidavit.'' And Bule 29 which provides that *' Unless the Court 
gives leave to the contrary, notice of motion shall be served on any 
party to be affected thereby not less than eight days before the day 
named in the notice for hearing the motion." I submit that the 
meaning of that is that the notice of motion and affidavit shall be 
served together. 
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1892. Finlay, Q. C. (Yate Lee with him) : for the trustee. 

In KB 

Wblls, Vaughan Williams, J. : 

£X PARTB ' 

CoLLiKs. j^ -g better that there should be a definite rule on this matter, 
and as at present advised I say that, as a general rule, the copy 
affidavits in support of an application should be served with the 
notice of motion. 

Solicitors : Munns Jk Longden, for the trustee. 
Ha$tie8 d Co,, for the respondent. 



COURT OF APPEAL. 193 



PSACTICE. 

In rk ATKINSON, Ex pabte ATKINSON. ^appjLl5 

Bbforx thb 
Bankruptcy Act, 1883, section 7. Master of 

THB R0I.L8, 

Petition by creditor^Use of petition for inequitable purpose — Extorting ykx, L.J., 
money from debtor as bomis for adjournments of hearing of petition^ Power Lofbs, L.J. 
of Court to refuse to make receiving order — C&nduct of Solicitors, ^TTT' 

When the Court sees that a bankruptcy petition has been made use of ^^^ ' ^ ' 
for an inequitable purpose, as, for example, to extort money from the 
debtor, it is the duty of the Court to refuse to make a receiving order, 
even though there is a good petitioning creditor's debt, and an act of 
bankruptcy has been committed. 

Thus where, as a consideration for his consenting to yarious adjourn- 
ments of the hearing of the petition, the debtor gave to the petitioning 
creditor, at different times, a sum of £2b in cash, and two promissory notes 
for j£2(X) and £60 respectively, and the creditor after the presentation of 
the petition also obtained security for the debt and costs and for the pay- 
ment of the said promissory notes. 

Held: That the registrar was wrong in making a receiving order against 
the debtor ; and that such order must be discharged. 

And further, that the evidence put forward in the case disclosed con- 
duct of the petitioning creditor, who was a solicitor, and also conduct of 
the solicitor to the debtor, of such a nature that it became the duty of the 
Court to give directions in order that the matter might be thoroughly 
investigated by the Law Society. 



T 



HIS was an Appeal by the debtor E. J, Atkinson from a 
receiving order which bad been made against him by the registrar 
on March 28th last. 

The petitioning creditor was a solicitor, the petition being 
founded on a final judgment for £369 15«. recovered against the 
debtor in December, 1891. 

The act of bankruptcy was the failure of the debtor to comply 
with the requirements of a bankruptcy notice duly served on him 
under section 4, sub-section 1 {3) of the Bankruptcy Act, 1883. 

In support of the present appeal it was alleged by the debtor 
that since the date of the presentation of the petition he had given 
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1892. to the petitioning creditor security for the full amount of the debt 

Ik SB and costs owing to him, together with interest and bonus thereon ; 

EiTpAiiTi ^^^ *^**' ^^^^ security had been accepted by the petitioning creditor, 

Atkinson. On January 25th, 1892, as a consideration for the adjouniment 

of the petition the debtor paid to the petitioning creditor the sum 

of ;£25 by way of bonus for such adjournment. 

Upon the occasion of a second adjournment of the petition being 
allowed by the Court, as a consideration to the petitioning creditor 
for his consenting to such adjournment, the debtor gave to him as 
a bonus a promissory note for £200 payable one month after date. 

On March 1st, 1892, application being made for the further 
adjournment of the hearing of the petition, the debtor gave to the 
petitioning creditor as a bonus for his consenting to such adjourn- 
ment, a promissory note for ;£50 payable one month after date. 

It was also alleged that for the said sums of £200 and £50 the 
petitioning creditor had the security before mentioned for the due 
pajrment. 

The debtor further stated that he was entitled to money which 
would enable him to pay his debts in full, and that such money 
would be paid to him in the course of a few weeks. Not only 
would the debts be then paid in full, but a considerable surplus 
would be left to the debtor after such payment had been made. 

The debtor, therefore submitted that, under the circumstances 
set out, the presentation of the petition by the petitioning creditor 
was an abuse of the process of the Court ; and that to make a 
receiving order against him upon that petition was unfair and 
inequitable. 

F. C WiUis : for the debtor. 

Since this petition was presented security has been given for the 
full amount of the debt and costs. Under all the circumstances of 
the case, also, a receiving order ought not to have been made. 
Money was extorted from the debtor on each adjournment of the 
petition. 

Jelff Q.C. {Abrahams with him) : for the petitioning creditor. 

I must admit that I think the petitioning creditor has been 
guilty of a very great indiscretion, but he has not been guilty of 
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extortion. It does not seem to be an nncommon practice to give a 1^92. 
bonus as consideration for an adjournment. I know that in the' In bb 
case of In re Varies, Ex parte King (L. R. Ch. Div. 461 ; 25 W. K. eTpImb 
239) it was laid down that "When the Court sees that a Atkinson. 
bankruptcy petition has been made use of for an inequitable 
purpose, as, for instance, to extort money from the debtor, it will 
refuse to make an adjudication, even though there is a good 
petitioning creditor's debt, and an act of bankruptcy has been com- 
mitted." But this case does not come within that decision. 

The Masteb of the Bolls (Lord Esher) : 

This case affords a melancholy disclosure of how business is judgment 
carried on when it is not carried on under the actual superin- 
tendence of the Court. Let us see how this matter was con- 
ducted before the case came to the registrar of the Bankruptcy 
Court. The petitioning creditor is a solicitor, and he presented 
the petition in respect of a debt of his own. Whereupon the 
solicitor for the debtor desired a postponement, and he desired 
that the more earnestly because he himself is liable as well as his 
client on the judgment debt. He asks the petitioning creditor 
to postpone, but he says nothing will induce him to do so. The 
petitioning creditor says in effect ''My debt is so righteous that 
nothing will make me postpone — except £25 in cash to me 
myself." The solicitor tries to move him to take £10, but " No ; " 
and thereupon the solicitor pays £25, and they go before the regis- 
trar and agree to a postponement. Two or three other postpone- 
ments are procured, and the same thing goes on. The solicitor 
creditor takes a promissory note for £200, and then another 
adjournment is wanted, and be gets a promissory note for £50. 
Even that is not enough, but security is 'given by the debtor's 
solicitor to the creditor solicitor not only for the debt but for the 
amount of the two promissory notes for £250 as well. A charge is 
given which, if the case goes on, will defeat all the other creditors. 
Then that being done the registrar sees that he is being made a 
cat's-paw of for the purpose of obtaining indefinite postponements, 
and he insists on the matter going on. What happens ? When 
the registrar says that he will not allow a further postponement 
this debtor's solicitor, who is a party to all that has occurred, and 
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18C2. who has in one case at least been the tempter, turns round and says 
In rb *t;hat he will take an objection to the petition on the ground that these 
ExpARTi' '^o^^ys li*v® ^^^^ paid. Then, and not till then, he turns round 
Atkinson, and says he shall take this objection. This is the way in which the 
conduct of this bankruptcy business is done when the conduct is 
left to the solicitors. Nay it is even said that it is the common 
way of doing business. I hope it is not the common way, because 
all I can say is that that common way of doing business is a dis- 
graceful way. It is disgraceful for both sides. It is impossible 
that the Court can allow the petition to stand after such conduct. 
The petition must, therefore, be dismissed. Any other creditor 
who is properly qualified, if there is one, can come forward with a 
petition, and I sincerely hope this will be the case. But this 
petition must be dismissed and the receiving order discharged. 

There is, however, another and a serious matter. It is, I think, 
the duty of the Court, having heard the allegations against both 
these solicitors, to direct the Registrar to send to the Incorporated 
Law Society the documents in the case, together with a statement 
of the conduct of these two solicitors as it appears, and a direction 
from this Court that he should bring that conduct before the 
Society to be examined into by a committee. If the committee 
think the conduct is disgraceful, then the committee may move the 
Divisional Court to strike both these solicitors oiBT the rolls. 

Fry, L. J. : 

I am entirely of the same opinion. This case discloses nothing 
less than a scandal. The petitioning creditor is a solicitor, and he 
presented a bankruptcy petition against the debtor. After that he 
carried on a system of extortion. .First there is a letter saying 
that unless he receives £25 in cash he will not consent to any 
adjournment. Now, in my opinion, the moment the Court sees 
the petition is made a means of extorting money, a petitioner 
should not be able to get a receiving order. It is impossible to 
look over such conduct. If that rule was not carried out it would 
make the Court of Bankruptcy a disgrace to the country. But in 
this case matters do not rest there. Not only is the J£25 paid, but 
promissory notes for JE200 and £60 are given. Even then the 
petitioning creditor is not content, but he demands security. 
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What he attempts to do is to obtain a private advantage which 1892. 
would injure other creditors, and which must be restrained by the In rb 
Court. It is said that out of many adjournments there were at Ex^p^^^' 
any rate two which took place without any money passing, but as Atkinson. 
to one of those I find that a stipulation is made that no objection 
should be taken to the form of the petition. In my opinion the 
case has disclosed conduct on the part of solicitors which demands 
attention. It is said the course of procedure adopted is the 
common course. If that is so it makes the matter all the more 
serious, and it is plainly our duty to give the directions referred to 
by the Master of the Bolls. 

Lopes, L. J. : 

In my opinion this case discloses a transparent fraud on the 
bankruptcy laws. Fraud on the debtor and fraud on the creditors. 
It is impossible to pass over it without having the conduct of those 
concerned thoroughly investigated by the proper tribunal. 

The solicitor to the debtor, who was present in Court, stated 
that he was not a party to the giving of the promissory notes, 
w hich was done by the debtor without his knowledge. 

The Master of the Bolls : 

You will have an opportunity of making any explanation when 
the matter is investigated by the Law Society. 

Appeal allowed without costs. 

Solicitors : for the appellant debtor. 

for the petitioning creditor. 



M.B. — VOL. IX. 



Vvj(j BANKRUPTCY REPORTS. 



PRACTICE. 

^»rKT OP In re MANSEL, Ex parte NORTON. 

l^vxvuK TUB Bankruptcy Act, 1883, section 102, svh-section (1). 

^mt K\M.iA Bankruptcy Act, 1869, sectum 72. 

Fnx I. -.J, 
I \%ri(k t«* J* Moiion in Bankruptcy Court — Application by trustee for payment of money by 

^— »— ' third party — Money received more than six years before notice of motion — 

''"^^^lOrfA Statute of Limitations — 21 Jac, /., c. 16, section 3. 



K^^iyWh, 



The Statute of Limitations applies to bar a motion in bankruptcy made 
under section 72 of the Bankruptcy Act, 1869 (see now section 102, sub- 
section (1) of the Bankruptcy Act, 1883), in the same manner as it applies 
to bar an action at law. 

Service of the notice of motion is equivalent to the commencement of 
an action, and must be made within the same time as an action must be 
commenced. 

Such a motion being only a substitute for an action at law, the Statute 
of Limitations runs against a trustee in bankruptcy in the same manner 
as it would run against the bankrapt himsell 

Thus where application was made in the Bankruptcy Court by the 
trustee in a liquidation by arrangement for an order that a solicitor 
should pay over certain rents of the property of the liquidating debtor 
which had been received by him subsequent to the commencement of the 
liquidation, but the notice of motion was served more than six years 
after the rents had been so received. 

Held: — ^That the Statute of Limitations (21 Jac. I., c. 16, s. 3) was a 
bar to the motion in the Bankruptcy Court by the trustee. 



T= 



HIS was an Appeal from an order of the registrar by which be 
directed one Charles Norton, solicitor, of Swansea, to pay oyer to 
the trustee in the liquidation of Sir Richard Mansel a sum of 
£588, which had arisen from rents of real estate of the debtor 
which he had receiyed. 

On June 28th, 1883, a liquidation petition under the Bankruptcy 
Act, 1869, was filed by Sir Richard Mansel; and on September 5th, 
1888, the creditors resolved upon a liquidation by arrangement, a 
Mr. J. J. Saffery being appointed trustee. 
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The present appellant Mr. Norton had acted as solicitor for the 1892. 
debtor, and some time prior to Lady-day, 1885, he had entered ix rb 
into possession of certain of the debtor's property, and had received ^^^rtb 
the rents thereof. Norton. 

An account of these rents was delivered by Mr. Norton to the 
trustee, in which he gave himself credit for numerous charges, and 
shewed no balance due from him. 

All the sums so received by him for rent except one small item 
of £13, were entered as received prior to July 7th, 1885. 

On July 7th, 1891, notice of motion in the Bankruptcy Court 
was served by the trustee upon Mr. Norton, for an order to pay 
over a large sum in respect of the rents of the debtor's property, it 
being alleged by the trustee that a large number of the deductions 
made by Mr. Norton from the rents were improper and ought to be 
disallowed. 

On the hearing of the motion many of these charges were 
disallowed by the registrar, and an order was made upon Mr. 
Norton to pay over the sum of £588 to the trustee. 

From that order Mr. Norton now appealed. 

Levett, Q.C, {Carrington with him) : for Mr. Norton. 

This claim is barred by the Statute of Limitations, 21 Jac. 1, c. 
16, s. 8, which provides that an action could not have been 
brought on the claim except within six years after the cause of 
action had arisen, and not afterwards. With the exception of the 
one small item of £18, all the rents were received by Mr. Norton 
more than six years before this notice of motion was served. The 
application was made in the Bankruptcy Court under the powers 
given to it by section 72 of the Bankruptcy Act, 1869 (see now 
section 102, sub-section (1) of the Bankruptcy Act, 1888). The 
Bankruptcy Court, when exercising that power, only gives effect to 
common law rights, in the same way as if an action were brought. 
The case of South Sea Company v. WymondseU (3 Peere Williams, 
143) shews that the Statute of Limitations applies just as much to 
bar a proceeding of this kind in the Bankruptcy Court as to bar 
an action at law. The service of the notice of motion is 
equivalent to the commencement of an action, and must be made 
within the same time as that within which an action must be 

p 2 
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1892. 

In rb 

Mamsbl, 

JCx PARTS 

Norton. 



Judgment. 



commenced. This claim is for money had and received, and was 
not made within six years of the accrual of the cause of action. 

m 

Kisch {Mayer with him) : for the trustee. 

The Statute of Limitations is not a bar to a claim of this kind. 
What I contend is that Mr. Norton wrongfully entered and 
received these rents, and became a trustee thereof for the estate. 

The Master of the Bolls (Lord Esher): 

In this case upon the facts it appears that Mr. Norton did 
receive the rents of the debtor's estate. He ought to have paid 
over those rents to Sir Richard Mansel either directly after they 
were received or on the next account day, and he then became 
indebted to Sir Richard Mansel for those rents. Now, on looking 
at the application which has been made against Mr. Norton, it is 
obvious that he has been charged with having received those rents, 
and having deducted too much from them in his account against 
Sir Richard Mansel. It may be that he has done so. But as these 
rents then became due to Sir Richard Mansel, they were received 
by Mr. Norton more than six years before this motion was made. 
The case of the South Sea Company v. Wymondsell (3 Peere 
Williams, 148) which has been cited, shews that a motion in 
bankruptcy such as this is equivalent to an action. This motion 
was made in respect of rents which were received more than six 
years before it was made, and therefore the Statute of Limitations 
is a bar to the motion and the appeal must be allowed. 

Fry, L. J. : 

I am of the same opinion, and have very little to add. It is 
plain that when the Legislature by section 72 of the Bankruptcy 
Act, 1869, gave power to the Court of Bankruptcy to decide all 
questions, whether of law or fact, arising in any case of bankruptcy, 
that transference of jurisdiction was not intended to alter the 
liabilities and rights of persons proceeding in the Court of Bank- 
ruptcy. This case, therefore, is just the same as if the trustee 
were suing in an ordinary court of law, and the only question is 
whether the claim accrued within six years of the commencement 
of this proceeding. It is quite clear that it did not^ except as to 
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the one small snm which the appellant has given np. There has 1^92. 
heen no acknowledgment of the debt, and the Statute of Limita- In kb 

tions is a bar to the motion. The order of the registrar was, ex parts 

therefore, wrong and this appeal must succeed. Norton. 

LoPESy L. J. : 

If Sir Richard Mansel had sued the appellant Norton to recover 
these rents from him at the time when this application was made, 
he would have failed. The trustee is in no better position than the 
debtor would have been. There has been no acknowledgment of, 
or promise to pay this debt, and I think that the Statute of Limi- 
tations is a good answer to the claim of the trustee on this motion. 



Appeal allowed. 



Solicitor : H. Fereday, for Mr. Norton. 

Beyfus dt Beyfus^ for the trustee. 
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PRACTICE. 



In re OSWELL, Ex parte the BOARD of TRADE. 

Bankruptcy Act, 1890, sectum 8. 



DnnsroNAL 

COURT. 

Before 
Pollock, B., 

AND Discharge of bankrupt — Suspension of order^ Alleged offences committed by 

Williams J bankrupt — Minimum period of suspension — Proof of offences — Discretion of 

1892. Court, 

Where any of the facts meDtioned in section 8, sub-section (3) of the 
Bankruptcy Act, 1890, have been proved against a bankrupt, the Court 
has no discretion to suspend the discharge of such bankrupt for any 
period less than the minimum of two years allowed by sub-section 2 (ii.) 
of that section. 

But in order to bring into operation clauses (i) (ii) (iii) and (iv) of 
sub-section (2), it is necessary that the Court in which the bankrui)tcy 
proceedings are pending should find that the facts upon which the dis- 
charge is to be refused or suspended or a condition imposed, in fact 
existed. 

And it would seem that the report of the official receiver is not conclu- 
sive upon the Court, even though the bankrupt has failed to give notice 
of his intention to dispute any of the statements therein contained ; but 
the Court is entitled to look into the evidence on which the findings in 
. the report are based, and is not bound to act upon it unless the facts 
alleged are proved. 



May IIM. 

Befobe 

Vauohan 

Williams, J., 

AND 

Hbnn 

Collins, J. 
1892. 

June HOth. 
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HIS was an Appeal on behalf of the Board of Trade from an 
order of the judge of the County Court at Newtown, Montgomery- 
Bhire, by which he suspended the discharge of the bankrupt for six 
months. 

The question raised on the appeal was whether the County Court 
judge was justified in granting an order of discharge subject to a 
suspension for six months only, the bankruptcy being one under 
the last Bankruptcy Act, 1890, and certain facts mentioned in sec- 
tion 8, sub-section (3) of that Act having been stated in the ofiScial 
receiver's report and not disputed. 

Section 8, sub-section (2) of the Bankruptcy Act, 1890, provides 
that on the hearing of the application for discharge *' the Court 
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shall take into consideration a report of the official receiver as to 1892. 

the bankrapt's conduct and affairs (including a report as to the i^ hb 

bankrupt's conduct during the proceedings under his bankruptcy), ^^^^^^'g 

and may either grant or refuse an absolute order of discharge, or Thb Board 

OP Tbade. 

suspend the operation of the order for a specified time, or grant 
an order of discharge subject to any conditions with respect to any 
earnings or income which may afterwards become due to the bank- 
rupt, or with respect to his after-acquired property : Provided that 
the Court shall refuse the discharge in all cases where the bank- 
rupt has committed any misdemeanour under the Debtors Act, 
1869, or the principal Act, or any other misdemeanour connected 
with his bankruptcy, or any felony connected with his bankruptcy, 
unless for special reasons the Court otherwise determines ; and 
shall on proof of any of the facts hereinafter mentioned, either — 
(i) refuse the discharge ; or (ii) suspend the discharge for a. period 
of not less than two years ; or (iii) suspend the discharge until a 
dividend of not less than 10a. in the pound has been paid to 
the creditors ; or (iv) require the banki'upt as a condition of his 
discharge to consent to judgment being entered against him by the 
official receiver or trustee for any balance of the debts provable 
under the bankruptcy. . . ." 

The *' facts '* above referred to are set out in sub-section (3). 

On May 26th, 1891, the debtor P. Oswell was adjudicated bank- 
rupt on his own petition. 

In the statement of affairs the liabilities of the debtor were 
estimated at i>400, but they turned out to be over £800. The 
assets realised about £60, the trustee being only able to pay a 
dividend of 10(2. in the pound. 

On application by the bankrupt for bis discharge, the official 
receiver reported that the bankrupt had been guilty of the follow- 
ing offences, being certain of the '' facts '' specified in section 8, 
sub-section (8) of the Bankruptcy Act, 1890, viz : — (a) That the 
bankrupt's assets were not of a value equal to 10a. in the pound on 
the amount of his unsecured liabilities : (&) That the bankrupt had 
omitted to keep proper books of account : (c) That he had con- 
tinued to trade after knowing himself to be insolvent: and {d) 
That he had contracted debts without having reasonable ground of 
expectation of being able to pay them. 



I 



204 BANKRUPTCY REPORTS. 

1892. No evidence was filed by the bankrupt in reply to the report, but 

In KB the County Court judge suspended the discharge for six months 

ExTam-b ^^'y» ^^i^g of opinion that notwithstanding the provisions of sec- 

Thb Board tion 8 of the Bankruptcy Act, 1890, he had still a discretion to 

suspend the discharge for that time. 

From that order the Board of Trade now appealed. 

Sir Edward Clarke, Q.C., Solicitor-General {Muir Mackenzie 
with him) : for the Board of Trade. 

The '' facts ** stated in the official receiver's report were not 
disputed and the County Court judge could not suspend the 
discharge for less than two years. 

[Pollock, B. : How do you shew that the County Court judge 
having received a report, acted upon it as conclusive evidence of 
the finding in the report ? ] 

In the first place by section 8, sub-section (5) of the Bankruptcy 
Act, 1890, '^ For the purposes of this section the report of the 
official receiver shall be primd facie evidence of the statements 
therein contained." And by Rule 288a of the Consolidated Bules 
(Rule 47 of the Bankruptcy Rules, 1890) it is provided that 
*' Where a bankrupt intends to dispute any statement with regard 
to his conduct and affairs contained in the official receiver's report, 
he shall, not less than two days before the hearing of the applica- 
tion for discharge, give notice in writing to the official receiver, 
specifying the statements in the report, if any, which he proposes 
at the hearing to dispute.'' It is clear the County Court judge 
can have no right to contravene the express provisions of the 
Bankruptcy Act, 1890. That statute is perfectly clear. It says 
that if certain facts are proved before the County Court judge then 
the consequences indicated by the section must follow so that it 
can only be suggested here with regard to the action which the 
County Court judge has taken that these facts were not proved 
before him. 

[Pollock, B. : Not quite that. Sub-section (2) begins, "On the 
hearing of the application the Court shall take into consideration a 
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report of the official receiyer.*' You can hardly make it as if it was I802. 

a ministerial office, but such as a magistrate has from time to time f^^Bs 

to perform on receiying certain information. He has to take into j^^^^^g 

consideration whether it ought to appear on the face of his judg- Thb Board 

ment. Whether he has concurred in the judgment drawn up in ' 
the report or not is another matter.] 

It is not that the Court shall take into consideration the bank- 
rupt's conduct and affairs but that it shall take into consideration 
the report of the official receiver as to the bankrupt's conduct and 
affairs. 

[Yauohan Williams^ J.: Suppose a report of the official 
receiver ; and further suppose no notice by the bankrupt that he 
wishes to oppose or make objection to anything in the report. 
Suppose the report contains a statement that the bankrupt has 
been guilty of a fraudulent breach of trust, do you say that the 
County Court judge could not send for the file and say ^* I find 
here no evidence at all of any such matter, and under these circum- 
stances I decline to act upon the report ? "] 

I should not like to go as far as that. If the official receiver's 
report only contains the expression of the conclusion which the 
official receiver had arrived at from his consideration of the facts, I 
think there might be something to be said in favour of the conten- 
tion which your Lordship has now indicated. But I wanted to ask 
your attention to the sections which relate to the duties of the 
official receiver and to the report which he is to make ; and it 
appears to me the official receiver is to report to the Court facts no 
doubt with regard to what has taken place in the course of the 
bankrupt's trading. The Court is to consider that report unless it 
sees that the conclusion arrived at is absolutely repugnant and 
absurd in each case. It might possibly refer the report back to 
the official receiver, but it is bound to act upon it. (Counsel 
referred to sections 68 and 69 of the Bankruptcy Act, 1883, which 
prescribe the status of the official receiver and his duties as regards 
the conduct of a debtor.) The scope of the sections is to give to 
the official receiver the full opportunity of knowing the facts in 
regard to the bankrupt estate. 
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1892, [Pollock, B. : There is no doubt about that by the use of the 

IiTwi word report, and taking into consideration the well known use of 

Ex^iSiTB *^** ^^'^ ^^ Courts of Common Law and Equity, where an officer 

The Board of the Court reports as to the conduct of solicitors and taking 

OF T&ADB. 

accounts and so forth, I have never heard that a report made by an 
officer of the Court was to be considered like a special verdict which 
was conclusive and binding upon the Court itself, when it came to 
consider how the man is to be dealt with.] 

By the Act the official receiver has been given the full oppor- 
tunity of getting information as to the estate of the debtor. Not 
only is the trustee to give information to him, but it is the duty of 
the debtor himself to give assistance and information. 

[Pollock, B. : It seems to me that " proof* in section 8, sub- 
section (2) of the Bankruptcy Act, 1890, means on proof to the 
Court. It is really a mixed matter — a question of law and fact. 
The judge has to say to Himself " Have these things been proved 
to me," and it might very well be that the official receiver might 
report such a case as my learned Brother put just now, that there 
was a trust created and that the bankrupt had been guilty of 
certain conduct. But the question would be whether there was a 
trust or not, for a breach of trust involves a trust and that might 
involve an extremely nice question of law.] 

The report of the official receiver is prima facie evidence, and the 
debtor is protected by Bule 288a which requires him to give notice 
if he intends to dispute any statement. 

[Pollock, B. : I cannot help thinking that you are seeking to 
make the tribunal whether it be a breach of trust or not, in 
substance the official receiver. Surely although he has power to 
find facts which prima facie are evidence, there is this further 
resulting question, namely, what is the legal result of certain facts ? 
Do they create a trust or do they create any other legal position ? 
The judge may say : '' I have the report and I accept the facts, but 
I find upon those facts, there was no trust at all." ] 
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[Vauohan Williams, J. : But you go on to say that the judge 1892. 

having arrived at that conclusion would have to add : '* But I am In rb 

sorry to say that as the bankrupt did not give notice to dispute^ I ^^ pabtb 

am bound to hold, contrary to that which I know to be the fact, '^p\^^^ 
that he has been guilty of a breach of trust and suspend his 
discharge.'*] 

No, I do not say that. What I say is that the state of facts, as a 
state of facts, is conclusive. The whole scheme of the report here 
is that if the bankrupt wants to traverse the statement of facts 
which the official receiver is putting forward he shall give notice of 
that in order that it may be considered by the judge. In the 
absence of objection the report will be conclusive. But with regard 
to this present case what I say is that the County Court judge thought 
that he was not absolutely bound by the sub-section of section 8. 

[Vauohan Williams, J. : We cannot hastily assume that the 
learned judge thought he was not bound by the terms of the Act of 
Parliament. If that is really the only question we have to enquire 
into, it is a matter of very slight importance indeed only afifecting 
this particular case. But if really the question which is to be 
determined here is whether or not the report of the official receiver 
is conclusive upon the learned judge in the absence of objection by 
the bankrupt, I can only say, I think it is an important question 
and, speaking for myself, it would take a great deal to make me 
hold that it is so.] 

The order here is irregular in any case. It is wrong in form. 
If the County Court judge upon that report of the official receiver 
had come to the conclusion and was entitled to come to the conclu- 
sion and expressed it, that the official receiver was wrong, he ought 
to have found that the offences had not been committed. (Counsel 
referred to Form 62b in the Appendix to the Consolidated Bules 
1886 & 1890.) 

Pollock, B. : 

In dealing with this case which is one of very great importance 
we cannot act upon any supposition or hypothesis. Would it not 
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1802. be better for ns to know from the report of the learned County Conrt 
In rb J^dgG what it was he did ? He may have said : " I have got this 
Ex PAMB report but I do not think I am bound to act upon it, and therefore 
Thb BoAKD I shall use my own discretion." That perhaps might be wrong. 
But he might have said '' I have read this report, and I adopt it as 
far as the facts are concerned, but I come to a conclusion other 
than that at which the official receiver has arrived in consequence 
of the point of law." There may be other findings and other con- 
clusions which he may come to which I think we ought to know. 
There is no objection to the case going back, and I for one should 
be rather loth to come to the conclusion that the learned judge is 
to be bound hard and fast, not to any finding of facts such as are 
commonly found by a report, but is to be bound by a conclusion 
where there is a mixed question of law and fact. 

Vaughan Williams, J. : 

As the case is going back I will only say that I have been looking 
at the report in this case and it seems to me very doubtful whether 
on this report the really important question of the conclusiveness 
of the report can be determined whatever the answer of the County 
Court judge may be. I say so for this reason. This report con- 
sists of certain conclusions of fact and the official receiver has set 
out his materials all the way through. He has said '' I find " so 
and so ** because it seems to me that answers 6, 7, and 8, involve 
that admission." It is impossible to contend that with a report so 
drawn the County Court judge might not look at 6, ?> and 8, and 
see whether they did involve that admission ; and every one of these 
reported facts is done in the same way. On a report like that it 
seems to me idle to raise the really important question, and it is a 
matter for consideration whether it would not be better to raise it 
on some other case. The question is very likely to come up again 
and it may very well be that the County Court judge may say in 
this case that he overlooked the section if his attention was not 
called to it. 

The case was accordingly remitted to the County Court judge to 
make the order in the form or according to the terms of the Form 
62b, a letter being written by the High Court Eegistrar as follows : — 
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May Uth, 1892. 1892. 

Sir, .'-^ 

' In BB 

Re OSWELL, Ex partk THE BOARD OF TRADE. Oswell, 

£x PABTB 

Thi8 application from the Newtown County Court came before Mr. The Board 
Baron Pollock and Mr. Justice Vaughan Williams on the 11th inst ; and I am o^ Tbadb. 
desired by their Lordships to write to your Honour with reference to it. 

The debtor was not represented before them, and they found themselves in 
a difficulty owing to there being nothing to shew whether your Honour in 
dealing with the debtor^s application for his discharge displaced the report of 
the official receiver that certain offences had been committed imder the 
Bankruptcy Act, 1890, and they were of opinion that if you were to be good 
enough to have the order of discharge drawn up more closely in accordance 
with Form 62 B, it would then appear whether or not you had done so. 

The question as to what your Honour held at the hearing was important as 
the Board of Trade contended that the report of the official receiver was not 
disputed or displaced, and that there was consequently no power under the 
Bankruptcy Act, 1890, section 8, sub-sections (2) and (ii), to suspend the 
debtor's discharge for less than two years. 

The appeal has been adjourned pending my writing to you. 

I am, &c. 

On May 25tli, 1892, an amended order of discharge was forwarded 
by the County Court judge in the following form : — 

In the County Court of Montgomeryshire holden 
at Newtown, 

In Bankruptcy. No. 9 of 1891. 

On the application of Povey Oswell of the Eagles Hotel, 
Llanfyllin, Montgomeryshire, innkeeper, adjudged bankrupt on 
the 26th day of May, 1891, and upon taking into consideration the 
report of the official receiver as to the bankrupt's conduct and 
affairs and upon hearing Mr. Bichard H. Ellis, the bankrupt's 
solicitor. 

And whereas it has not been proved that the bankrupt has 
committed any of the misdemeanours or felonies mentioned in 
section 8 of the Bankruptcy Act, 18901 And whereas it appears 
from the report of the official receiver that he is of opinion that the 
bankrupt has committed the following acts or defaults mentioned 
in sub-section (8) of section 8 of the Bankruptcy Act, 1890 : — 
(a) The bankrupt's assets are not of a value equal to 10a. in the 
pound on the amount of his unsecured liabilities: {b) He has 
omitted to keep such books of account as are usual and proper in 
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1892. the business carried on by him and as sufficiently disclose his 

iITre business transactions and financial position within the three years 

Ex ^AiiTB i^amediately preceding his bankruptcy. The bankrupt only kept a 

'^"^^OAKD day-book and this only shewed his daily takings : (c) The bank- 

OF L aADE. 

rupt continued to trade after knowing himself to be insolvent. 
This it is submitted is evident from a comparison of the amount of 
his liabilities with the estimated value of his assets as shown in 
the statement of affairs, and the fact is also admitted by the debtor 
in his replies to questions 112| 118 & 114 addressed to him at his 
public examination held on the 8th July, 1891, and replies to 
questions 118, 119 & 120 addressed to him at the adjourned public 
examination held on the 6th August, 1891 : (d) The bankrupt 
contracted debts provable in bankruptcy without having at the time 
of contracting them any reasonable or probable ground of expecta- 
tion (proof whereof shall lie on him) of being able to pay them. 
This it is submitted is also admitted by the debtor in replies to 
questions above specified : (g) The bankrupt has put some of his 
creditors to unnecessary expense by a frivolous or vexatious defence 
to an action properly brought against him. He permitted his 
largest creditors, Messrs. Kent & England, to enter an appearance 
in his name and on his behalf to a writ served on him by another 
firm of creditors (Messrs. T. Southam & Sons) although he 
admitted that he owed the latter firm the amount sued for. The 
bankrupt's goods were subsequently sold by the sheriff under an 
execution at the suit of the first named creditors (Messrs. Kent & 
England). 

And vmEBEAS without actually displacing the report of the 
official receiver it appears to the Court that the offences alleged in 
that report were not sufficiently proved thereby, inasmuch as the 
report was ex parte and no evidence was adduced in support thereof 
and the offences alleged trivial. His Honour the Judge therefore 
holds that notwithstanding section 8, sub-sections (2) and (ii) of 
the Bankruptcy Act, 1890, he has a discretion as to the period for 
which the discharge of the bankrupt should be suspended. It is 
ORDERED that the bankrupt's discharge be suspended for six 
months and he be discharged as from the 10th day of August, 1892, 
being six months from the date of this order. 
Dated this 10th day of February, 1892. 

By the Court. 
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June dOth. 1892. 

On this day the case a^in came before the Court, consisting of In »» 

OSWXLL, 

Mr. Justice Vauguan Williams and Mr. Justice Henn Collins. Ex paktb 

Thb Boahd 
OF Tbadb. 

Muir Mackenzie : for the Board of Trade. 

The order is still an invalid order under the Statute. Where 
oflfences aie reported by the official receiver the County Court judge 
must find the offences are proved or not proved, and here he does 
neither. 

Vaughan Williams, J. : 

I agree. It was said on the last occasion that he was precluded Judgment, 
by the report of the official receiver and from that I dissented. We 
have now before us the amended order of the learned County Court 
judge. He says in that '' And whereas without actually displacing 
the report of the official receiver it appears to the Court that the 
offences alleged in that report were not sufficiently proved thereby 
inasmuch as the report was ex parte and no evidence was adduced 
in support thereof and the offences were trivial, the judge therefore 
holds that, notwithstanding section 8, sub-sections (2) and (ii) of 
the Bankruptcy Act of 1890, he has a discretion as to the period 
for which the discharge of the bankrupt shall be suspended." 

According to our view it is necessary in order to bring into opera- 
tion clauses (i) (ii) (iii) and (iv) of sub-section (2) of section 8 that 
the Court in which the bankruptcy proceedings are pending, should 
find that the facts upon which the discharge is to be refused or 
suspended, or a condition imposed, in fact existed, because the 
words are ** and shall on proof of any of the facts hereinafter 
mentioned." Having regard to the additional order of the learned 
County Court judge and the amendment of his order, it appears 
that he was not satisfied that there was proof of any of the neces- 
sary facts. But he goes on to say why he was not satisfied and 
why he thought he had a discretion. 

It seems to us that the terms of the notice of motion are 
sufficient to enable the Board of Trade here to ask us to reverse 
the finding in fact of the learned County Court judge and to find 
that the necessary facts were proved. Under those circumstances 
we do find that the necessary facts were proved, and the order of 
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1892, the learned County Court judge will have to be reversed. We 

j^^ have jurisdiction now to make the right order, and having no other 

OswBLL, facts before us, and having regard to the report of the official 

Thb Boa&d receiver, and the view that the learned County Court judge took 

RAD . ^£ j^^ ^^^ proper period of suspension will be the minimum period 

of two years. 

I only wish to add for myself that, in my judgment, the learned 
County Court judge is quite wrong in his conclusion of law that 
under the circumstances set forth in his order as it at present 
stands and the findings therein, he had a discretion to suspend the 
discharge for anything less than the minimum of two years. That 
discretion only arises in cases where the facts mentioned in section 
8, sub-section (3) have not been proved. 

Henn Collins, J. : 
I am of the same opinion. 

Appeal allowed. 

The bankrupt was not represented on the appeal. 

Solicitor : I'he Solicitor to the Board of Trade, for the Board of 
Trade. 
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In be BYRNE, Ex parte HENRY. Mi?7o"ck 

Vauohan 

Bankruptcy Act, 1883, sectioTis 44 and 168. Williamr. 

1892* 

Property of bankrupt — Commission earned previous to bankruptcy — Action by *"T^ 
debtor after discharge — Eight of trustee to amount recovered. I9th 

In January, 1891, a receiving order was made against the debtor upon 
which he was adjudicated bankrupt ; but in August, 1891, the debtor 
obtained his discharge. 

In May, 1892, the sum of ^£120 was recovered by the debtor in an 
action for work and labour done by him as agent in negotiating the sale 
of certain property between March and October, 1890. 

Held : — That the trustee in the bankruptcy was entitled to the money 
so recovered, the cause of action being one which vested in him. 

And, further, that even if the contract between the debtor and the 
defendants in the action in point of fact was that the remuneration for his 
services should be paid out of the proceeds of the sale on its com- 
pletion, which did not take place until after the debtor had obtained his 
discharge, nevertheless the right of the debtor during the bankruptcy and 
before the discharge was property divisible amongst his creditors within 
sections 44 and 168 of the Bankruptcy Act, 1883, and the trustee was 
entitled to the money. 



T 



HIS was an Application by the trustee in the bankruptcy for 
an order declaring that as against the debtor he was entitled to a 
sum of JB120, recovered by the debtor in an action in the Queen's 
Bench Division on May 11th last. 

In January, 1891, a receiving order was made against the debtor 
Garrett Michael Byrne upon which he was adjudicated bankrupt 
in March, 1891. 

In August, 1891, the debtor obtained his discharge, together 
with a certificate to the efifect that the bankruptcy was caused by 
misfortune without any misconduct on his part. 

The debtor was an estate agent carrying on business in West- 
minster, and in December, 1891, it was ascertained by the trustee 
that he was claiming from Mr. Justin McCarthy and Mr. T. P. 
O'Connor, as members of the Executive of the Irish National 

M.B.— VOL. IX. q 
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1892. League of Great Britain, a sum of £169 for work and labour done 
In rb as agent of those gentlemen in negotiating the sale of their interest 
Ex^FAJiTB ^ certain leasehold premises in Great Smith Street, Westminster, 
Hbnby. between March and October, 1890. 

The action in respect of this claim was tried before Mr. Justice 
Grantham on May 11th, 1892, and resulted in a verdict for the 
plaintiff for £120. 

This sum was now claimed by the trustee in bankruptcy, 

Herbert Reed {Carrington with him) : for the trustee. 

The bankrupt did not disclose in his statement of affairs that he 
had any claim against the defendants in the action, and it was not 
until December, 1891, that the trustee knew anything about it. 
On December 15th, 1891, the trustee gave notice of his claim to 
the solicitor acting for the debtor, and to the solicitors for the 
defendants. Notwithstanding that notice the solicitor for the 
debtor said that the trustee had nothing to do with the claim and 
insisted on the bankrupt's right to go on and take proceedings. 
The trustee does not wish to deprive the solicitor to the debtor of 
any lien he may have on the fund for preserving it, but he seeks a 
declaration that the i!120 recovered belongs to him and is not Mr. 
Byrne's. Immediately after the verdict it appears that the debtor's 
solicitor under a threat of execution compelled the defendants to 
pay the £120 to him and he paid JB65 of this to his client. From 
the affidavits it is clear that there was a general employment given 
to Mr. Byrne prior to the bankruptcy. He had a right to payment 
for his services which he could dispose of and which devolved on 
him before his bankruptcy and which, therefore, belonged to the 
trustee. He was employed in 1890, and an agreement was entered 
into. The whole question is whether the cause of action did or did 
not accrue before the discharge — whether before the discharge Mr. 
Byrne acquired a right. I submit that he did so, and I ask for an 
order that Mr. Byrne repay the £65 received by him and also the 
balance of the £120 subject to any proper taxed costs of the soli- 
citor incurred in recovering and preserving the moneys. 

Crump, Q.C. {Tlarper with him) : for the debtor. 

This motion must be dismissed on the ground that nothing 
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vested in the trustee during the pendency of the hankruptcy. No 1892. 
right of action accrued until after Mr. Byrne obtained his discharge, j^ rb 
and he recovered in the action for commission earned aftar his jjx^^rtb 
discharge. Although the work might have been done before the Hbnry. 
order of discharge there was such a contract between Mr. Byrne 
and the defendants in the action that he had no claim for payment 
until the purchase had been completed and the money paid. That 
took place after the discharge was granted and under those circum- 
stances the debtor is entitled to the amount recovered. 

Vaughan Willums, J.: 

I have taken the opportunity of seeing Mr. Justice Grantham judgment, 
during the adjournment, and in my opinion, nothing which took 
place at the trial of the action before him interferes with my 
judgment. It seems to me that the trustee in this case is entitled 
in substance to the order asked for. In my opinion the cause of 
action in respect of which the verdict was given is a cause of action 
which did vest in the trustee. I find on the facts that Mr. Bvrne 
was employed as an agent by the defendants to find a purchaser for 
these premises. I see no evidence at all to support the contention 
made on behalf of Mr. Byrne that the contract in point of fact was 
to pay out of the proceeds which should be obtained on the 
completion by the purchaser got by Mr. Byrne ; and, therefore, if 
I had to decide this case and I had nothing else to govern my 
decision, I should come to the conclusion that this was a cause of 
action which vested in the trustee. 

But I do not wish to put my decision on such ground. I will 
decide this case on the assumption that what Mr. Byrne has 
contended was the fact, viz. : — that there was such a contract between 
him and the defendants that he had no claim whatever until the 
money had been paid. I still say, however, that Mr. Byrne took 
a just and right view, when he made the claim he did in his letters 
in the spring and summer previous to obtaining his discharge. 
Bat I will assume that Mr. Byrne is right on his present contention 
in fact, and that no money was payable to him in respect of his 
services, unless and until the purchaser should carry through the 
contract and pay the money, and that then the commission should 
be paid out of such money. Even assuming that, in my opinion, 

q2 
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1892. during the bankruptcy and before the discharge, the right of Mr. 
l^^ Byrne in respect of this matter was property, and property divisible 
Byrnb, amongst his creditors within sections 44 and 168 of the Bankruptcy 
Henry. Act, 1883. The way in which the matter may be tested is this. 
It is admitted that since his discharge, Mr. Byrne has done 
absolutely nothing further to render services. The only thing since 
the discharge is the mere fact of the completion and payment without 
the intervention of Mr. Byrne. Supposing Mr. Byrne had died 
the day after his discharge, it was in fact conceded that it could 
not be said that no one would have a cause of action, and it is 
clear that not only would there be a good cause of action, but that 
that cause of action would not have vested in the executors, but in 
the trustee. I do not see that the continued life of Mr. Byrne 
makes any difiference, unless he has rendered services since his 
discharge essential in bringing about the purchase. That may be 
tested again in this way. Suppose after the discharge, Messrs. 
McCarthy and O'Connor had refused to carry out the purchase by 
selling the property to somebody else. It is clear that under 
Prickett v. Badger (1 C. B. N. S. 96) the agent would have a good 
cause of action, having rendered all services and done everything 
necessary on his part. In whom would, in a case like the present, 
such a cause of action vest ? It cannot be argued that the cause of 
action for such breach of contract, as it would be, would vest in 
Mr. Byrne, but in his trustee. That shews that this contract and 
the rights under it were part of the property of the bankrupt, and 
as such vested in the trustee. It might be different if anything 
further had been required from Mr. Byrne personally,, but that was 
not so, and under the circumstances I will make the order asked 
for by the trustee. 



Application allowed. 



Solicitors : H. J. Cobum, for the trustee. 
M. NortoHy for the debtor. 
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In re SEDGWICK, Ex parte HOBBS. 

Bavkrujptcy Act, 1883, section 49, and section 168. 



Beforb 

Mr. JusTica 

Yauohan 

Williams. 

1892. 

Petiti07i hy creditor — Payment by debtor — Dismissal of petition — Subsequent n-^-' 

bankruptcy of debtor on another petition — Application by trustee for repay- Jtf<»y ZOth, 

ment — Money received with notice of available a>ct of bankruptcy. 

On February 20th, 1891, a bankruptcy petition was presented against 
the debtor by the present respondents, but on May 7th, 1891, this petition 
was dismissed by consent on payment by the debtor of ^0 in settlement. 

At this time the respondents were aware that Be?cral other petitions 
had been presented against the debtor. 

On June 12th, 1891, another petition was presented against the debtor 
upon which a receiving order was made and the debtor adjudicated 
bankrupt. 

On application by the trustee in the bankruptcy for an order upon the 
respondents to pay over the ^£90 received by them from the debtor. 

Held : — That a person who had notice of a petition having been pre- 
sented against a debtor had constructive notice of the act of bankruptcy 
alleged in such petition ; and that the respondents having notice at the 
time when the money was received by them that several petitions were 
then pending against the debtor, one of which contained an allegation of 
un act of bankruptcy available for a bankruptcy petition at the date of the 
presentation of the petition on which the receiving order was made, must 
be taken to have had notice of that act of banki*uptcy, and the trustee 
was therefore entitled to repayment. 



T 



HIS was an Application by the trustee in the bankruptcy for an 
order declaring that a sum of £90 which had been paid by the 
debtor to the respondents, Messrs. Skinner dt Co., formed part of 
the bankrupt's estate, and should be repaid to the trustee, on the 
ground that it was received with knowledge of an available act of 
bankruptcy committed by the debtor. 

On February 20th, 1891, a bankruptcy petition was presented 
against the debtor H, Sedgwick by Messrs. Skinner ct- Co., being 
the 58rd petition which had been presented against him. 

A large number of these petitions had been disposed of, and the 
petition of Messrs. Skinner d* Co. after being adjourned on March 
19th and April 2nd, 28rd, and 80th, 1891, was also dismissed by 
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1892. consent on May 7th, 1891, on which day the debtor paid £90 in 
In rb settlement. 
E^x^'p^M On April 13th, 1891, another petition had been presented 
HoBBs. against the debtor by Messrs. Trimmer dt Co., the act of bankruptcy 
alleged being the failure of the debtor to comply with the require- 
ments of a bankruptcy notice on March 20th, 1891 ; and it was 
stated, that this petition was set down for hearing on April 23rd, 
1891, being one of the days on which the petition of Messrs. Skinner 
dt Co., together with several others, was also before the Court. 

On June 12th, 1891, another petition was presented against the 
debtor by a creditor, upon which a receiving order was made on 
September 17th, 1891 ; and on November 11th, 1891, the debtor 
was adjudicated bankrupt thereon. 

The trustee in the bankruptcy now applied that the £90 paid 
to Messrs. Skinner cC Co., on May 7th, 1891, might be repaid to 
him on the ground that it had been received with knowledge of an 
available act of bankruptcy committed by the debtor. 

Herbert Reed : for the trustee. 

By section 168 of the Bankruptcy Act, 1883, an " available act 
of bankruptcy *' means ** any act of bankruptcy available for a 
bankruptcy petition at the date of the presentation of the petition 
on which the receiving order was made." Here the petition on 
which the receiving order was made, was presented on June 12th, 
1891, and the earliest possible relation back would be March 12th, 
1891. By section 49, any payment by a bankrupt to any of his 
creditors will be protected, only provided that such payment takes 
place before the date of the receiving order, and the person to 
whom such payment is made, had not at the time notice of an 
available act of bankruptcy committed by the debtor. Here 
Messrs. Skinner it Co. must have had notice of an available act of 
bankruptcy. They had notice of several petitions, and amongst 
those, of the petition of Messrs. Tnmmer <t Co. That petition 
was down for hearing on April 23rd, 1891, on which day Messrs. 
Skinner <(; Co.'s petition also cnme on. The evidence shews that 
there were several petitions on that day, and it is impossible to 
suppose that the creditors who were present at the Bankruptcy 
Buildings did not know of the other petitions. The case of lAicas 
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V. Dicker, (L. K. 6 Q. B. D. 84 ; 50 L. J. Q. B. 190 ; 43 L. T. 1892. 
429 ; 29 W. B. 115,) shews that notice of a petition is sufficient. i^ n^ 
In that case it. was held, that " A notice to an execution creditor l^^^p^^^E* 
which states, that a petition in bankruptcy against the execution Hobbb. 
debtor has been filed on a date, at a court, and by a person, named 
in the notice, is suflScient notice of an act of bankruptcy to prevent 
the execution being a protected transaction within 82 & 83 Vict. 
c. 71, section 95, sub-section (3), since such creditor ought to know 
that the petition would contain a statement that the debtor has 
committed an act of bankruptcy." 

Yate Lee : for Messrs. Skinner & Co. 

By section 49 of the Bankruptcy Act, 1883, read in conjunction 
with the interpretation of an available act of bankruptcy in section 
168, in order to enable the trustee to succeed there must have been 
notice of an act of bankruptcy which was available for a bankruptcy 
petition at the date of the presentation of the petition on which the 
receiving order was made. Messrs. Skinner d- Co. had no notice 
of any such act of bankruptcy, for such petition was not presented 
until June 12tb, 1891, and at that date all the acts of bankruptcy 
of which they had notice, had ceased to be available owing to three 
months having elapsed. Under the Act the onl}^ available act of 
bankruptcy was the one upon which the petition of Messrs. 
Trimmer db Co. was founded, and no notice was given of that 
petition. I hold in my hand copies of the only letters, about six or 
seven in number, which Messrs. Skinner cC* Co. received prior to 
the dismissal of their petition informing them of other petitions 
A^ hich had been filed. In all of those the act of bankruptcy had 
ceased to be available. As a matter of fact they knew nothing of 
Messrs. Trimmers* petition until March, 1892. 

[Mr. Atterbury, managing clerk to the solicitors acting for Messrs. 
Skinner d Co. was called as a witness in support of the respondents' 
case, and stated that in May, 1891, he was not aware of Messrs. 
Trimmers* petition, but he admitted that he knew several petitions 
were on the file.] 

Vaughan Williams, J. : Now, Mr. Yate Lee, you have to shew 
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1892. that you had no notice of any available act of bankruptcy. The 

Tn KB onus of proof is on you. Your own witness says that he knew there 

Ex pabtb' ^®^® * ^^* ^^ petitions. One of those petitions may have been 

HoBBs. founded on an act of bankruptcy available when the petition was 

presented on which the receiving order was made. You had notice 

of several petitions. 



Judgment. 



Yate Lee : And we exhaust those of which we had really notice. 
In the case of Lu^as v. Dicker, (L. R. 6 Q. B. D. 84,) there was 
precise and absolute notice of what had happened. Here there was 
only the vaguest possible information at the most. The question 
is whether Messrs. Skinner dt Co. had notice of any sufficient fact 
to connect them with this petition of Messrs. Trimmer dt Co. 

Vaughan Williams, J. : 

I think that in this case, Messrs. Skinner & Go. had notice of an 
act of bankruptcy which was available for a bankruptcy petition at 
the time when the petition was filed on which the receiving order 
was made. The case of Lucas v. Dicker (L. R. 6 Q. B. D. 84) shews 
that notice of a petition is notice of an act of bankruptcy. It is 
not, of course, notice of a specific act of bankruptcy, but it is notice 
that a petition has been filed, and a petition is necessarily based upon 
an allegation of an act of bankruptcy. As I understand it, the ground 
of the decision is this : — that a person who has notice of a petition, 
has constructive notice of the act of bankruptcy alleged in it. 

Now what is the present case? Messrs. Skinner & Co. had notice 
that there were other petitions besides their own against the debtor 
Sedgwick. It seems to me, that inasmuch as the onus here is on 
Messrs. Skinner & Go. to shew that they had no notice of an act of 
bankruptcy, they have not satisfied that onus unless they shew me 
that this act of bankruptcy alleged in the petition of Messrs. 
Trimmer & Go. was one of which they had not notice — in other 
words, unless they satisfy me that they had not notice of Trimmers' 
petition. I agree that on the evidence before me it is possible and 
even probable that Messrs. Skinner and their solicitors or the clerk 
had no notice of Trimmers' petition in particular. But they had 
notice that there were petitions, and they might have ascertained 
how many, and whose petitions they were. Mr. Yate Lee said that 
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there might he some difficulty in ascertaining that, hut I cannot 1892. 
myself think that there would be any difficulty. Xy ^^ 

But then it was said, that the notice which Messrs. Skinner had «^'*^T^^JI1' 
was notice of a specific number of petitions, — of six petitions, and Hobbs. 
what these persons do is to exhaust those six and say, no one of 
those six petitions included an act of bankruptcy available at the 
time the petition was filed on which the receiving order was made. 
For my own part I see nothing to limit the petitions to six. They 
had notice of petitions and th3y seem to me to have been put upon 
an enquiry, and must be taken to have had notice of the act of 
bankruptcy alleged in each one of the petitions pending at that 
time. I have really less hesitation in arriving at this conclusion, 
because what Messrs. Skinner & Go. did was to go and make enquiry 
as to the six petitions and they found that each one of those 
petitions alleged an act of bankruptcy which had become stale. 
Then they said that they had no specific intimation of the other 
petitions. I do not think specific intimation was necessary besides 
the six. They had notice of other petitions, and if they had looked 
they would have found that the petition of Messrs. Trimmer & Co. 
was one of those, and that that alleged a good act of bankruptcy. 

Application allowed with coats. 

Solicitors : Rosenthal d Fernley, for the trustee. 

Maudes d- Tunniclife, for Messrs. Skinner & Co. 
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PBACTICE. 

In be VINCE, Ex parte THE TRUSTEE (D.C.). 
In re VINCE, Ex paste BAXTER (C.A.). 

ft 

Bankruptcy Act, 1883, section 37. 

Proof of debt ^ Loan to trader — Interest varying with profits — Allowance by 
lender on inahility to pay interest out of profits — Interest varying doicni- 
wards from fixed rate — Bankruptcy of borrower — Partnership Law Amend- 
Tnent Act, 1865 (28 dj 29 Vict. c. 86), sections 1 avd 5 — Partnership Act, 
1890 (53 (k 54 Vict c. 39), section 2, suhsection 3 (d), and section 3 — 
Agreement void for uncertainty. 

Where under an agreement for a loan to a trader it is the obvious 
intention of the parties that the interest shall be payable out of the profits 
it is immateiial in order to be within the meaning of section 1 of the 
Partnership Law Amendment Act, 1865, that the interest varies only 
downwards from the rate fixed under the agreement 

Where under a written agreement containing a statement of the existing 
assets and liabilities of a trader in his business and a provision that such 
statement should be the basis of a proposed loan to him, a loan was mad 3 
to such trader at a fixed rate of interest ; but the agreement provided that 
in the event of the borrower being unable to pay any portion of ths 
interest by reason of the deficiency of his profits, a due allowance should 
be made by the lender to the borrower in respect of the same in a fair 
and reasonable manner. 

Held by the Divisional Court : — That the loan was an advance at a rate 
of interest varying with the profits within section 1 of the Partnership 
Law Amendment Act, 1865 ; and that on the bankruptcy of the borrower, 
the claim of the lender must, imder section 5 of that Act, therefore be 
postponed until the claims of the other creditors were satisfied. 

Held by ike Court of Appeal : — That the Court was unable to construe 
the agreement in such a way as to give to it any definite meaning as to 
the mode in which the due allowance in diminution of the interest was to 
be ascertained ; and that that being so it must disregard the written 
instrument, and the creditor must be allowed to prove for the unpaid 
balance of the loan simply as for money lent. 

Where parties have expressed the matter of their agreement in such 
uncertain or imperfect terms that it is impossible to ascertain any definite 
meaning, such agreement is necessarily void. 



T 



HIS was an Appeal from an order of the County Court judge 
at Norwich by which he reversed the decision of the trustee in the 
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bankruptcy and admitted one Dudley Baxter to prove against the 1892. 
estate for the sum of £2399 18a. Qd. on an equality with the other ij^ ^^ 

creditors of the debtor. eI^p^tb 

The debt in respect of which the proof in question was tendered The Trustee. 

by Baxter was a loan made by him to the debtor under the terms of 

an agreement dated October 28th, 1889. 

This agreement purported to be made between Johii Vince of 

East Dereham, &c. and Dudley Baxter of Atherstone, &g. solicitor, 

and recited that 

Whereas by recent audit of tlie books of account of the trade and business 
of the said John Vince, there appears according to the statement thereof 
signed by the said John Vince that there is now due to him the said John 
Vince for credits £4,252 XSs. 5(£., and for liabilities owing by the said John 
Vince £2,698 6«. Od. which he hereby agrees to discharge within three months, 
and there are no other debts or incumbrances in any way affecting the same, 
BB the said John Vince doth hereby declare which is hereby agreed shall be 
the basis of the proposal hereinafter made. And whereas the said John Vince 
has accordingly requested the said Dudley Baxter to lend and advance him 
the sum of £4,500 on his depositing with him the said Dudley Baxter the 
deeds and writings relating to a freehold house and premises at Dereham 
aforesaid, called Beech Hui-st, and freehold premises there now owned by and 
in the occupation of the said John Vince, and also a policy of £200 in the 
Guardian Life Office, and of £100 in the Clerical and Medical Life Office in 
part security for the same, which said sum the said Dudley Baxter has agreed 
to advance upon the terms and in the manner hereinafter appearing : It is 
WITNESSED that for the considerations aforesaid and in consideration of the 
sum of £4,500 sterling to the said John Vince paid by the said Dudley Baxter 
the receipt whereof the said John Vince doth hereby acknowledge, it is hereby 
mutually agreed by and between the said John Vince and the said Dudley 
Baxter that the said Jolm Vince shall and will discharge^^all his said debts 
within the time aforesaid, and that the said Dudley Baxter shall not call in 
any portion of the said sum of £4,500, or the said John Vince pay in any 
portion of the same for a term of ten years from the date hereof, but that the 
said John Vince shall and will pimctually pay interest on the same to the said 
Dudley Baxter in the meantime by two regular half yearly payments on the 
28th day of April and the 28th day of October in each year of £462 10«. for 
every half year during the said term, and that if any interest shall not be so 
paid for one calendar month then that the said principal sum of £4,500 may 
then be called in ; and that in case the said John Vince should be unable to 
pay unto the said Dudley Baxter any portion of the half yearly payments upon 
any part of the said sum of £4,500 by reason of the deficiency of the profits of 
the said John Vince, then and upon every such occasion a due allowance shall 
be made by the said Dudley Baxter to the said John Vince jn respect of the 
same in a fair and reasonable manner ; and that the said John Vince for that 
purpose shall and will from time to time keep proper books of account relating 
to the said business and all transactions whatsoever, and send and transmit to 
the said Dudley Baxter a full and correct statement in writing of all matters 
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1892. Aiid things whatsoever which in any way concern his said business, and which 

^"t-' may have taken place during that time which shall be audited by a professional 

In be accountant. Provided nevertheless, and it is hereby agreed and declared by 

Ex pAKTB ^^^ between the said parties, that the said Dudley Baxter shall not thereby be 

TheTbustbb. considered in any way as a partner of the said John Yince. 

In Witness, &c. 

On January 20th, 1891, a receiving order was made against Vince 
on the petition of a creditor in the Norwich County Court upon 
which he was adjudicated bankrupt. 

In May, 1891, a proof was tendered against the estate by Baxter 
for the sum of ^92899 18^. Qd. being the balance claimed by him as 
due on the loan under the above agreement ; but on June 17th, 
1891, this proof was rejected by the trustee in the bankruptcy for all 
purposes except for the purpose of receiving a dividend after all the 
other creditors had been paid in full on the ground ''that the 
advance of money by the said Dudley Baxter to the debtor was an 
advance of money by way of loan to a person engaged, or about to 
engage in business on a contract in writing with that person, that 
the lender should receive a rate of interest varying with the 
profits." 

The right of the trustee in rejecting the proof was based on the 
provisions of the Partnership Law Amendment Act, 1865 (28 & 29 
Vict. c. 86), commonly known as Bovill's Act. By section 1 of this 
statute " The advance of money by way of loan to a person 
engaged or about to engage in any trade or undertaking upon a 
contract in writing with such person that the lender shall receive a 
rate of interest varying with the profits, or shall receive a share of 
the profits arising from carrying on such trade or undertaking, 
shall not, of itself, constitute the lender a partner with the person 
or the persons carrying on such trade or undertaking, or render him 
responsible as such." But by section 6 ** In the event of any such 
trader as aforesaid being adjudged a bankrupt . . . the lender of 
any such loan as aforesaid shall not be entitled to recover any 
portion of his principal, or of the profits or interest payable in 
respect of such loan . . . until the claims of the other creditors of 
the said trader for valuable consideration in money or money's 
worth have been satisfied." 

These provisions are re-enacted by section 2, sub-section 8 (d) and 
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section 3 of the Partnership Act, 1890 (53 & 54 Vict. c. 39), which 1892. 
is now in force. In be 

Application was subsequently made by Baxter to the County ex^arte 
Court for an order to reverse or vary the decision of the trustee in Thb Tbustbe. 
rejecting the proof and that the proof be admitted, which was 
allowed by the County Court judge. 

From this decision the trustee now appealed. 

Muir Mackenzie : for the trustee. 

This was an agreement by which the lender was to receive a rate 
of interest varying with the profits of the business. It came there: 
fore within the meaning of Bovill's Act and this creditor's proof 
must be postponed until after the other creditors have been paid in 
full. There are two classes of persons contemplated by the Act — a 
lender who receives a rate of interest varying with the profits and a 
lender who receives a share of the profits. This creditor comes 
within the former class. Under this agreement the interest varies 
downwards from a fixed rate according to the profits. The fixed 
rate here is just 20 per cent., and this substantially made the 
rate of interest dependent upon the profits. It is true that all the 
authorities turn on agreements in which the interest varied upwards 
from a given standard and not downwards only as in this case, but 
that can make no difiference. The return which is to be made to 
the debtor is to be adjusted according to the profits. So long as 
the rate of interest is to vary with the profits it does not matter 
whether it is to vary only downwards from a fixed standard or 
upwards and downwards. (Counsel referred to In re Stone, L. K. 

33 Ch. Div. 541 ; 35 W. R. 54: Ex parte Mc Arthur, In re Ramsden, 
40 L. J. Bank. 86 ; 19 W. R. 821 : Ex parte Shell, In re Lonergan, 
L. R. 4 Ch. Div. 789; 46 L. J. Bank. 62; 36 L. T. 270; 25 
W. R. 420 : Ex parte Mills, In re Tew, L. R. 8 Ch. App. 569 ; 
28 L. T. 171 ; 21 W. R. 557 : Badeley v. Consolidated Bank, L. R. 

34 Ch. Div. 536 ; 38 Ch. Div. 238 ; 59 L. T. 419 ; 35 W. R. 106 ; 
36 W. R. 745.) 

[Vaughan Williams, J. : What do you say is to be the standard 
of reduction in the rate of interest ?1 
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1892. The amount of the allowance will depend upon the amount of the 

In be profits actually realised as compared with the full amount of profits 
Ex rTrtb ^^ *^® ^**'® ^^ ^^® agreement. 

The Tkustbb. 

E. Cooper WiUis, Q.C. (Eversley with him) : for Mr. Baxter. 

This section of the Partnership Act and of BovilPs Act is a 
penal section and it must therefore be construed strictly. It is not 
to be extended to cases which do not come exactly within its provi- 
sions and the burden is upon the other side to shew that this 
agreement does come within those provisions. If this interest 
varies at all it merely varies downwards. It might, of course, be 
that if interest was fixed at a very high rate and the variation was 
to be downwards from that fixed rate, the Court would look to see 
if it was possible that the profits ever could reach so high a rate 
and if they could not the Court might say it was merely a device. 
But here there is no evidence of that. " Due allowance " may 
mean an allowance in time only by a postponement of payment. 
Further there is nothing to shew that the word " profits " refers to 
the profits of this business. It might refer to the profits of some 
other business. The case intended to be met by the Act was one 
where in prosperous times the lender could take a larger share of 
the profits. But here if any excess of profits was made the lender 
would not reap any benefit. There is a fixed maximum rate of 
interest and it cannot be said that the rate of interest varies with 
the profits. (Counsel referred to Ex parte Taylor, In re Grason, 
L. R. 12 Ch. Div. 866 ; 41 L. T. 6 ; 28 W. R. 205.) 

Vaughan Williams, J. : 

Jad^eni. I am of opinion that this appeal must be allowed. I think the 

learned County Court judge was wrong in the conclusion at which 
he anived and that the contention of the respondent here cannot be 
supported. That contention is that BovilPs Act has no application 
when although the rate of interest on a loan to a trader varies with 
the profits, it only varies downwards below a fixed rate. I think 
that BovilPs Act applies where the rate of interest varies with the 
profits whether it be upward and downwards, — above and below a 
fixed rate — or only downwards from a fixed rate of interest men- 
tioned in the agreement. I do not say that it is impossible an 
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agreement might not be so framed in which there might be a yaria- 1892. 
tion of interest downwards and yet not be within the Act, but it i^Trb 
must be so framed as to exclude interest as payable out of the ^x f\btb 
profits. In the present case where it is obvious that the parties Thb T&vsteb. 
intended that the interest should be payable out of the profits, 
in such a case it makes no difference whether the rate of interest 
is a rate of interest varying downwards only or upwards and 
downwards. 

Now let us look at the agreement from this point of view. 
Suppose it had said that the interest should be payable at the rate 
of 5 per cent, paid half-yearly — ^I have purposely selected a rate of 
interest which is not an extravagant one — and it had said further 
''or at such other rate of interest as may be fair and reasonable 
having regard to the profits." The moment you introduce the 
words '* having regard to profits " it is plain that the interest is 
payable out of the profits, or a reduction is to be made having 
regard to the profits. It was very properly conceded by counsel 
for the respondents that such an agreement as the one I have sug- 
gested would be within the meaning of Bovill's Act, and if that is 
so we must see how the present agreement varies from the one sug- 
gested. It only varies in this — that there is a condition introduced 
on the happening of which reduction of interest is to take place, 
viz. : — " and that in case the said John Yince should be unable to 
pay unto the said Dudley Baxter any portion of the half-yearly pay- 
ments upon any part of the said sum of jC4,500 by reason of the 
deficiency of the profits of the said John Yince then and upon 
every such occasion a due allowance shall be made by the said 
Dudley Baxter to the said John Yince in respect of the same in a 
fair and reasonable manner.*' This condition does not take the 
case out of the Act. It seems to me, therefore, that starting with 
the premises with which I do that the fact that the interest varies 
only one way is immaterial if it is contemplated that it shall be 
paid out of profits, nothing remains but to see whether if the rate 
of interest was not paid the borrower could have compelled the 
lender to make a reduction in the rate of interest. If the Court 
thought that the non-payment of interest was brought about by 
reason of the deficiency of the profits would it then fix a 
proper reduction. In order to decide that one must ascertain the 
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1892. circumstances at the time the agreement was entered into and the 

In bb rate of profit which was expected to be made, and I do not see why 

Ex f!/^tb ^^^ Court should not do this. In my opinion this agreement was 

The TavsTEs. ^jj agreement under which the lender was to receive a rate of 

interest varying with the profits and the decision of the County 

Court judge must, therefore, be reversed. 

Henn Collins, J. : 

I am of the same opinion. It was said here that because there 
was a maximum rate of interest fixed by this agreement, there 
could not be *' a rate of interest varying with the profits." In 
my opinion that argument cannot be sustained. The rate of 
interest here was about 20 per cent, which is not an abnormal rate 
for a business concern, and that being so, what is the meaning of 
the agreement. It means that when the prospective probabilities 
of the business are exhausted the creditor has an interest in the 
concern. The interest he received therefore varied with the 
profits within the meaning of the Act. A di£Bculty I felt on the 
construction of the agreement has been partly relieved by the 
argument of the respondent's counsel, neither of whom contended 
that the inability to pay the interest which brought the reduction 
clause into force was not an inability arising out of the profits. If 
the source from which the interest was to be paid was the profits, 
and the inability is an inability to pay out of the profits, then I 
think the agreement does give a reasonable standard for the allow- 
ance, and we come to Bovill's Act. The idea of this agreement 
was to tie the lender to the profits. The case in my opinion comes 
within the Act, and the appeal must be allowed. 

Appeal allowed. 

June 24th. 

On this day an Appeal was brought from the above decision to 
the Court of Appeal consisting of the Master of the Bolls, Lord 
Justice Bowen and Lord Justice A. L. SifiTH. 

E. Cooper Willis, Q.C. {Eversley with him) : for the appellant. 
Muir Mackenzie : for the trustee in bankruptcy. 



Baxter. 
Judgment. 
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The Master of the Rolls (Lord Esher) : 1892. 

In this case the person who has lent money to the bankrupt — In rr 
who lent £4,500 to the bankrupt — desires to prove in the bank- ex parte 
ruptcy for that sum so as to get a dividend in the ordinary way. 
The answer of the trustee to that claim is '' You have entered into 
an agreement with regard to the lending of money on such terms 
that the agreement comes within Bovill's Act, and you are there- 
fore by BovilPs Act, as also by the Partnership Act, 1890, 
prevented from proving for the money advanced until all the other 
creditors have been paid.'* That raises the question whether on 
the true construction of that agreement the terms of it have 
brought the loan within Bovill's Act. 

Now the Court is bound to construe the agreement. But the 
Court must have a reasonable stipulation in the agreement which 
enables the Court to give a meaning to it, and when we look at this 
agreement and the stipulation with regard to the due allowance in 
diminution of interest, I am of opinion that the agreement is worded 
so inartistically and is so mysterious in words that I do not know 
what the meaning of the statement with regard to the alleged diminu- 
tion means. I cannot in any way fix any definite meaning to what is 
there said. If I cannot attribute a definite meaning to the agree- 
ment I am bound to say that I cannot hold that the agreement is 
brought within Bovill's Act. I cannot say what the real meaning 
of the agreement is, and that being so we must treat the instru- 
ment as not being a binding instrument. The Court must 
disregard the written agreement, and if that is so what remains ? 
The creditor lent money on the terms of repayment somehow. 
AVe cannot tell what those terms are, and so there must be repay- 
ment in the ordinary way and the creditor is therefore entitled to 
prove as for the balance of the £*4,500 lent and to recover it in the 
way in which it is recoverable in the Bankruptcy Court. With 
regard to what I have said in respect of construing the agreement 
1 will only read a passage — to which I assent — from Leake on 
Contracts (3rd Ed. at page 591) which is as follows: — *'But a 
promise must be reasonably certain; and if the parties have 
expressed the matter of their agreement in such uncertain or 
imperfect terms that it is impossible to ascertain any definite 
meaning, the agreement is necessarily void, for in every deed there 

M.B.— VOL. IX. R 
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1892. must be such a degree of moral certainty as to leave in the mind of 
In ke a reasonable man no doubt of the intent of the parties/* 

VlNCE, 
£x PAKTB 

Baxter. BowEN, L. J. : 

I entirely agree and if it were not more respectful when we di£fer 
from the Court below to give some reason for so doing I should 
say no more. Is this a case of money lent on an agreement in 
which the rate of interest varies with the profits ? If so Bovill's 
Act and the Partnership Act applies and this appeal must be 
dismissed. But if it is not a case where the interest varies with 
the profits then that conclusion does not follow. The question 
whether the money was lent under such an agreement depends on 
the construction of the agreement and that is the point we arc 
really deciding in this case. There is no law in it so far as our 
decision is concerned except this — that where an agreement is in 
such uncertain terms that no meaning can be applied to it the 
agreement must be held to be void. The question depends on 
the meaning of that proviso of diminution — " and that in case the 
said John Vince should be unable to pay unto the said Dudley 
Baxter any portion of the half-yearly payments upon any part of 
the said sum of jE4,500 by reason of the deficiency of the profits of 
the said John Vince, then and upon every such occasion a due 
allowance shall be made by the said Dudley Baxter to the said 
John Vince in respect of the same in a fair and reasonable manner.'* 
If one could collect from the agreement what the measure of fair- 
ness to be applied was, then we should have to discuss another and 
a more di£Scult question whether there was such an agreement and 
proviso as to bring it within Bovill's Act. But it seems to me 
impossible to find anywhere in the agreement or the circumstances 
of the case any measure at all to guide the mind of a reasonable 
man as to the way in which the allowance was to be calculated. 
One item would be the amount of profits for the half year, but with 
what should you compare that ? I cannot see. Three things have 
been suggested, namely, the amount of the profits of the business 
at the date of the agreement : the £925 Interest : and the amount 
of profits which both parties may have been reasonably supposed 
to have expected to be produced after the fresh capital had been 
brought in. But it seems to me that the provision as to the 
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allowance is really incapable of receiving anything like a certain 1892. 
construction. Then what is the effect of the agreement if that ix kb 
provision is uncertain ? Can you cut it adrift from the contract ? ex^pahtb 
I do not think so. But if you could, you cut adrift the only Baxteu. 
^ound on which the argument of the trustee rests. You cannot 
cut it adrift, and that being so the agreement is too vague. But 
the lender is not to lose his money because he has entered into a 
vague agreement, and he must have it back in that he must be 
allowed to prove for the balance due to him. 

A. L. Smith, J. : 

If in this case you had any intelligible mode of measuring the 
allowance I should have been of opinion that the learned judges in 
the Court below were right and that the case was within Bovill's Act. 
But the more I consider this provision the more unintelligible it 
appears to be, and for my part I do not think that even the learned 
judges in the Court below were quite agreed as to the true 
meanmg. 

Appeal allowed. 

Solicitors : Crowders Jt Vizard , agents for Mills d- Reeve, 

Norwich, for the trustee. 
Braikenridge d Co., agents for Nwill d Atkins, 
Tamworth, for Mr. Baxter. 



R 2 



232 BANKRUPTCY REPORTS. 



PRACTICE. 

Bbporb In re grain, Ex parte LEE. 

Ha. JUBTTCE 

\ A. 1 '^ ft¥ A W 

Williams. CommitUd of Debtor — Motion to commit — Adjournment by consent — Duty of 
1892. Oourt. 

June 27th. The Court will not as a matter of course allow a motion to commit 

a debtor to be adjourned although an order for adjournment has Ijeen 
drawn up by consent of all parties. 

On the adjourned hearing of a motion by the trustee for the committal 
of the debtor an order by consent further adjourning the motion until the 
next motion day in bankruptcy after a specified date was submitted to the 
Court for its approval. 

Held : — That although in the present cape the application for an 
adjournment would be allowed, the Court could not permit the course in 
question to be adopted habitually. 



T 



HIS was an Application by the trustee in bankruptcy for the 
committal of the debtor. 

An order had been drawn up by consent of the trustee and of 
the solicitor acting for the debtor in the following terms : — 

" This being the day appointed for the adjourned hearing of a 
motion for the committal of the within named debtor : Now upon 
hearing Mr. Edward Lee, the trustee, in person, and Mr. Howard 
Bumney, solicitor for the debtor, and by consent : It is ordered 
that the said motion do stand adjourned until the next motion day 
in bankruptcy after the 26th day of July, 1892. 

Dated this 27th day of June, 1892." 

This order was submitted to the Court for its approval. 

Vauohan Williams, J. : 

This application is really to adjourn a motion to commit the 
debtor until after July 26th next. Whatever I may do in the 
present case it must be distinctly understood that I cannot allow 
that to be done habitually. It would not be right for the Court to 
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allow a motion to commit to be held over a debtor in order to see 1892. 
how much may be screwed out of him. If I thought that that was In re 
the object of the present application I should not allow it. But I exVarte 
will not assume it to be so^ and on this application I will assent to ^'^■• 
the order which has been agreed upon. At the same time it must 
be understood, that if the matter should come before me again I 
must have regard to what I have now said. 



Adjournment allowed. 



Solicitors : Lee d Davis, for the trustee. 
H. Rumneyy for the debtor. 
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DIVISIONAL PEACTICE. 

COURT. *»^w * * v*j. 

Bevo&b 

Vauohan In re HASTINGS, Ex parte BKOWN. 

Williams, J. 

A^D 

H^^jj Bankruptcy Ad, 1883, sections 9, 10, 37, 45, and 168. 

1891?* Injunction— Non-compliance by debtor \cUh order of Chancery Ditnsioyi to pay 

wv-/ moneys into Court — ^Frit of Sequestration — Bankruptcy of debtor — Order 

July Ut and restraining further proceedings under writ of sequestration, — Secured creditor 

5th. — 1 cfc 2 Vict. c. 110-27 dr 28 Vict, c. 112. 

The debtor having failed to comply with an order made in an action in the 
Chancery Division to pay into Court the sum of £20,846, a writ of seques- 
tration was on January 8th, 1892, issued by the Court to enforce the 
order, under which the commissioners seized the debtor's house and goods. 

On January 14th, 1892, a bankruptcy petition was presented against 
the debtor in the County Court ; and on January 15th, 1892, an interim 
injunction was granted by the County Court restraining further proceed- 
ings under the writ of sequestration pending the hearing of the petition. 

On January 2oth, 1892, a receiving order was made against the debtor, 
and the injunction made perpetual. 

A subsequent application by the plaintiffs in the Chancery action to 
• discharge the restraining order was refused by the County Court judge. 

Held: — That the plaintiffs in the Chancery action were creditors within 
the meaning of section 9 of the Banki-uptcy Act, 1883, but weie not 
secured creditors within sub-section (2) of that section : and that the 
County Court judge was therefore right in refusing to discharge the onler 
restraining them from proceeding further with the sequestration. 
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HIS was an Appeal from au order of tlie judge of the County 
Court at Worcester, by which he restrained all further proceedings 
under a writ of sequestration issued in an action in the Chancery 
Division of the High Court. 

On October 80th, 1891, an order was made by the Court of 
Chancery in an action to administer the trusts of the will of one 
Major Broun, by which the debtor George Woodyatt Hastings, 
who was at that time M.P. for East Worcestershire, was directed 
to pay into Court a sum of £20,846, being moneys for which he 
was found liable. 

This order was not complied with, and on January 8th, 1892, a 
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writ of sequestration was issaed from the Chancery Division to ^892. 
enforce the order in the following form : — In &b 

Hastinoa, 

Victoria, by the Grace of God, &c. ^Baot?' 

To {names of commissioners) greeting : 

Whereas, lately in the Chancery Division of our High Court of 
Justice, in a certain action there depending, wherein — Brown is 
plaintiff and George Woodyatt Hastings is defendant, by an order 
of our said Court made in the said action, and bearing date the 
80th day of October, 1891, it was ordered that the said George 
Woodyatt Hastings should pay into Court, to the credit of the 
said action, the sum of £20,846. Know ye, therefore, that we, in 
confidence of your prudence and fidelity, have given, and by these 
presents do give to you, or any three or two of you, full power and 
authority to enter upon all the messuages, lands, tenements, and 
real estate whatsoever of the said George Woodyatt Hastings, and 
to coUect, receive, and sequester into your hands, not only all the 
rents and profits of his said messuages, lands, tenements, and real 
estate, but also all his goods, chattels, and personal estate whatso- 
ever ; and therefore we command you, any three or two of you, 
that you do at certain proper and convenient days and hours, go to 
and enter upon all the messuages, lands, tenements and real 
estates of the said George Woodyatt Hastings, and that you do 
collect, take, and get into your hands, not only the rents and profits 
of his said real estate, but also all his goods, chattels, and personal 
estate, and detain and keep the same under sequestration in your 
hands, until the said George Woodyatt Hastings shall pay into Court 
to the credit of the said action, the sum of £20,846, clear his 
contempt, and our said Court make other order to the contrary. 
Witness, &c. 

On January Oth, 1892, the commissioners under the writ of 
sequestration seized the debtor's house and all the goods in it ; 
and on January 13th, 1892, took out a summons for leave to sell 
under the writ, which was adjourned from the clerk to the judge. 

On January 14th, 1892, a petition in bankruptcy was presented 
against the debtor in the Worcester County Court; and on 
January 15th, 1892, an interim inj auction was granted in the 
County Court restraining further proceedings against the debtor 
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1892. in the Chancery action and under the writ of sequestration pending 
In KB the hearing of the petition. 
Ex^JIrte 0" January 25th, 1892, the petition was heard in the County 
Brown. Court when a receiving order was made against the debtor, and 
the injunction made perpetual. 

Section 9 of the Bankruptcy Act, 1883, provides : — / 

** (1.) On the making of a receiving order, an official receiver 
shall be thereby constituted receiver of the property of the debtor, 
and thereafter, except as directed by this Act, no creditor to whom 
the debtor is indebted in respect of any debt provable in bankruptcy 
shall have any remedy against the property or person of the debtor 
in respect of the debt, or shall commence any action or other legal 
proceeding unless with the leave of the Court and on such terms 
as the Court may impose. (2.) But this section shall not a£fect 
the power of any secured creditor to realise or otherwise deal with 
his security in the same manner as he would have been entitled to 
realise or deal with it if this section had not been passed." 

And by section 10, sub-section (2) : — " The Court may at any 
time after the presentation of a bankruptcy petition stay any 
action, execution or other legal process against the property or 
person of the debtor, and any Court in which proceedings are 
pending against a debtor may, on proof that a bankruptcy petition 
has been presented by or against the debtor, either stay the proceed- 
ings or allow them to continue on such terms as it may think just.'' 

Application was subsequently made to the County Court by the 
plaintiffs in the Chancery action to discharge the restraining order, 
but this application was refused. 

From that refusal the present appeal was brought. 

Yate Lee {Eastwick with him) : for the appellants. 

The case raises the important question whether where the Court 
of Chancery has issued a writ of sequestration to pay money into 
Court for the benefit of persons entitled under a trust, if bank- 
ruptcy supervenes the Bankruptcy Court has a right to restrain. 
The other side contend that if there is a bankruptcy, all the rights 
under the sequestration are at an end. But the bankrupt him- 
self could not have obtained an injunction of this character and 
the trustee in the bankruptcy has no greater rights than the bank- 



HIGH COURT OF JUSTICE. 287 

rupt would have had. (Counsel referred to Ex parte Holthausen, 1892. 
In re Scheihler, L. R. 9 Ch. App. 722 ; 44 L. J. Bank. 26 ; 81 L. T. i^ 
18 : Ex parte Newitt, In re Garrud, L. R. 16 Ch. Div. 622 ; f^^^^^*; 
51 L. J. Ch. 881 ; 44 L. T. 6 ; 29 W. R. 844.) There are two kinds Brown. 
of sequestration, one in mesne process and one for a duty. The 
remedy here is entirely one hy sequestration in rem. Section 9 of 
the Bankruptcy Act, 18S8, only applies to creditors, and the appel- 
lants here are not creditors. Even assuming they are creditors 
then they are secured creditors and come within the proyiso con- 
tained in suh-section (2) of section 9. In any event there has heen 
such a delivery in execution as to give the appellants a good charge 
on the property. (Counsel referred to Johnson v. Burgess, L. R. 
15 Eq. 898 ; 42 L. J. Ch. 400 ; 28 L. T. 188 ; 21 W. R. 458. 
Pratt V. Inman, L. R. 48 Ch. Div. 175 ; 59 L. J. Ch. 274 ; 
61 L. T. 760 ; 88 W. R. 200 : Taiham v. Parker, 1 Sm. & Giff. 
506 : Walker v. Bell, 2 Mad. 21 : Ex parte Rocke, In re Hall, 
L. R. 6 Ch. App. 795 ; 40 L. J. Bank. 70 ; 25 L. T. 287 ; 19 
W. R. 1129 : Ex parte Hughes, In re Browne, L. R. 12 Eq, 187 ; 
40 L. J. Bank. 46 ; 19 W. R. 771 : Ex parte Nelson, In re Hoare, 
L. R. 14 Ch. Div. 41 ; 49 L. J. Bank. 44 ; 42 L. T. 889 ; 28 
W. R. 554 : Hattm v. Haywood, L. R. 9 Ch. App. 229 ; 48 L. J. 
Ch. 872 ; 80 L. T. 279 ; 22 W. R. 856.) 

Ingle Joyce {Muir Mackenzie with him) : for the Board of Trade. 

This is simply an appeal by the plaintiff in the Chancery pro- 
ceedings against an order of the Court of Bankruptcy making 
perpetual an injunction under section 10 of the Bankruptcy Act, 
1888, restraining further proceedings in the sequestration. It is 
necessary first to consider the difference between a writ of elegit and 
a sequestration. Under an elegit a creditor takes an estate in the 
land. All that the writ of sequestration does is to authorise the 
sequestrators to collect the rents and profits and take possession of 
the personal estate. There can be no sale of the personal property 
without an order, and no sale of the land at all. The order on the 
debtor here to pay is not to pay any particular debt, but to pay a 
certain sum as a debt. But the money out of which he would pay 
is by the receiving order put into the hands of the official receiver 
as trustee, and the debtor has, therefore, nothing wherewith to pay. 
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1892. 
In bb 

Ha8TIN08, 
£x FA&TB 

Brown. 



The strength of the case depends on section 9, suh- section (1) of the 
Bankruptcy Act, 1883, which forbids any proceedings being taken 
or continued after the making of a receiving order. It is said that 
the appellant is not a creditor. I admit there is no debt due to the 
sequestrators and there was no debt directly to the plaintiff in the 
Chancery action. But the sums which the debtor had misapplied 
would be divisible amongst a number of persons, including the 
plaintiff. If there had been a co-trustee, he could have proved in 
the bankruptcy, and it cannot be said that this liability was not in 
some form or other provable in the bankruptcy. A creditor under 
section 9 must mean any person having a claim against the bank- 
rupt's estate, and such person shall only proceed in bankruptcy. 



[Vaughan Williams, J. : Assuming that the plaintiffs are 
creditors within section 9, which we are inclined to hold they are, 
Mr. Yate Lee now says that under the proviso in sub-section(2) of 
section 9, they are secured creditors. It is plain they are not 
secured creditors except by the process of execution which has 
been issued, and Mr. Yate Lee must therefore comply with the 
enabling part of section 45 of the Bankruptcy Act, 1888. The 
question is not so much in so far as the goods are concerned, but 
what he says is the sequestration is against land, and is completed 
by seizure.] 



Jadgmeut. 



The appellants are not secured creditors at all. There may be 
some difficulty about the land, but the land is not given to the 
sequestrators to hold but to get in the estate. I rely on Johnson 
V. Burgess (L. K. 15 Eq. 898). What I sayjs that section 45 has 
really nothing to do with the matter. The appellants are not 
creditors who have issued execution under that section, but they 
are creditors under section 9. The plaintiff in the Chancery pro- 
ceedings is caught by the words of section 9, sub-section (1), and 
is not entitled to go on after the receiving order. 

Vaughan Williams, J. : 

In effect the present appeal raises the question whether or not 
the County Court judge was right in making a restraining order, 
restraining the appellants from proceeding with this sequestration. 
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It is said that the appellants are entitled to have that order reversed 189*2. 
because they have a good and valid title to the real and personal Ik ke 
estate subject to or affected by the sequestration. In our judg- Ex^plaxB 
ments the appellants have not made a good and valid title to such Brown. 
real and personal estate^ and therefore the learned County Court 
jud^e was right when he made the order restraining the appellants 
from proceeding further with this sequestration. Now the question 
we have to determine here really depends upon what is the effect of 
the sequestration order in this particular case. It was pointed out 
in the course of argument that the effect of a writ of sequestra- 
tion might differ according to the object which was sought to be 
attained by the issue of the writ of sequestration and also might 
differ according to the order or judgment which preceded the issue 
of the writ of sequestration. Where the writ of sequestration is 
issued merely to obtain obedience to an interlocutory order, then 
it is a mere personal matter, and in the nature of process of con- 
tempt for disobedience to an order of the Court, and it is not con- 
tended in such a case that the writ of sequestration or any acts 
under it gives any charge or lien or security to the person at whose 
instance the writ is issued. But it is said that where the order is 
an order for the payment of money into the Court the effect of the 
writ of sequestration is different. In such a case the writ so far 
partakes of the nature of a process under which a charge or security 
may be obtained in favour of the person at whose instance it is 
issued, that if death occurs, the right of those persons at whose 
instance the writ was issued is a right which continues as against 
the personal representatives of the person against whom the writ 
was originally issued. That of course is a step towards that which 
the appellants wish to prove here because it does show that the 
process of sequestration is not a mere matter which can be dis- 
charged by obedienC'C or by the death of the person against whom 
the writ is issued. It does not follow that because that is so the 
appellants here are secured creditors within the meaning of the 
Bankruptcy Act. 

Now upon the making of a receiving order, section 9 of the 
Bankruptcy Act, 1883, comes in force and it is enacted by that 
section that ** On the making of a receiving order the o£Bcial 
receiver shall be thereby constituted receiver of the property of the 
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1892. debtor, and thereafter, except as directed by this act, no creditor to 

In bb whom the debtor is indebted in respect of any debt provable in 

Eaf ™RiB l>aiikruptcy shall have any remedy against the property or person of 

Bbown. ^2ie debtor in respect of the debt. . ." Let us see what the 

application of that section is to the appellants in this case. Mr. 

Brown is the plaintiff in an action in the Chancery Division for the 

execution of the trusts of a certain will in respect of which the 

bankrupt Mr. Hastings was trustee. 

The first question is whether Mr. Brown and those whom he 
represents as plaintiff in the Chancery Division, are creditors 
within the meaning of the words of section 9. Now I think that 
Mr. Brown is a creditor and I need not repeat the reasons that 
were given in argument for so saying. Shortly, however, I may 
say that in my judgment Mr. Brown is a creditor by reason of the 
terms of section 87, and that being so it seems to me that Mr. 
Brown has no right to continue the proceeding under this writ of 
sequestration unless he can bring himself within the proviso at the 
end of that section. If that is so, it seems to me necessarily to 
follow that section 10 which is mere machinery for giving effect to 
the provision of section 9 applies, and the County Court judge was 
right in exercising his powers under section 10, and in restraining 
Mr. Brown and the sequestrators from proceeding further with the 
sequestration. 

That being so, from my point of view the only question which 
remains to be determined is whether or not Mr. Brown is a secured 
creditor within the meaning of the second part of that section. 
Now it is not contended that Mr. Brown is a secured creditor 
excepting by reason of the sequestration order which was obtained. 
It is said that the sequestration order in itself gave him a title to 
this property. There seems to be some doubt as to what is the 
true effect of the writ of sequestration, but it seems to me that the 
effect of it is no more, in the first instance at any rate, than to give 
the sequestrators a right to go in and take possession of and hold 
the property which is seized under the writ. It does not seem to 
me that according to the words under the writ or according to any 
authority which I can find that the effect of the writ is to give any 
title whatever to the things that are seized under it, whether those 
things are personalty or whether those things are land. It gives the 
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person who lias obtained the writ and who has seized, a further right. 
He has a right to obtain an order for sale, and if he has obtained an j^Tkb 
order for sale, he gets no doabt a good title to the proceeds of the Hastuios, 
sale. But it does not seem to me that he does become a secured B&own. 
creditor by reason merely of having obtained the writ of sequestra- 
tion. A secured creditor is defined in section 168 of the Act. A 
secured creditor is said to be '' a person holding a mortgage, charge 
or lien on the property of the debtor or any part thereof, as a 
security for a debt due to him from the debtor." I do not under- 
stand that the writ of sequestration gives the person at whose 
instance it is issued any security further than or other than that 
which is obtained by obtaining an order for a receiver. If I under- 
stand aright the decision in the case of In re Dickenson y Ex parte 
Charrington dt Co., which is reported in Morrell's Bankruptcy 
Cases, Volume VI., page 1, the obtaining by a creditor of a receiver 
does not make the creditor a secured creditor within the meaning 
of the Bankruptcy Act, 1888. For this purpose I refer to the 
words of the Master of the Bolls appearing on page 4 of that 
report, and it does not seem to me that the position of a person 
who has got a writ of sequestration, even when the sequestrators 
have applied the writ of sequestration to a particular property by 
seizing that, is any higher or better than the position of a person 
who has obtained an order for the appointment of receiver. It 
seems to me that In re Dickenson is a distinct decision that such a 
person is not a secured creditor. 

Then it is said, as I understand it, that although that may be 
the true effect of the issue of the writ of sequestration, yet the 
position of Mr. Brown here is diflferent by the e:xecution of the 
process. It is said that either by virtue of 1 & 2 Vict. chap. 
110, or by virtue of 27 & 28 Vict. chap. 112, there has been 
either a delivery in execution, or such a seizure as to give Mr. 
Brown and those he represents by virtue of the writ of sequestra- 
tion a good charge upon this property. I do not think so. I do 
not think so for a reason which is in name the same reason as was 
given by Lord Justice James in the case of Johnson v. Burgess, 
(L. R. 15 Eq. 898), although that was a decision which I am 
aware was applicable only to the latter of the two statutes which I 
have mentioned — 27 & 28 Vict. The ground it is to be observed 
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1892. of Lord Justice James' decision is this — that there had been no 
In KB delivery in execution to the plaintiff there as a judgment creditor 
Kx**pAUTE ^^^ ^^^^ reason, that he never got a judgment. It seems to me 
BsowN. ^jjujj jjjjg game reasoning really is applicable to both of these Acts of 
Parliament. You cannot get the benefit of these Acts of Parlia- 
ment and get treated by reason of the issue of the process as a 
judgment creditor having a lien or charge upon the property, 
unless first you have got a judgment. It seems to me that in the 
present case Mr. Brown has obtained no judgment and that there- 
fore he cannot have the benefit of either of those Acts of Parlia- 
ment to enable him to say he has got a charge. 

Then it is said that section 45 of the Bankruptcy Act, 1888, by 
the proviso at the end of it recognizes the title of Mr. Brown as a 
creditor who has a security by reason of having issued execution 
and arrived at the stage in execution at which it is said the Act of 
Parliament recognizes his title as a secured creditor. I do not 
think that is so for just the same reason as I think the case does 
not come within the two Acts of Parliament that I have mentioned. 

With regard to 27 & 28 Vict, that seems only to apply where the 
judgment debtor, as I will call him for convenience, has a legal 
interest in the land, and it is that which really throws one back on 
1 & 2 Yict. : because here the judgment debtor, Mr. Hastings, did 
not own the land the subject of the sequestration, but only had an 
equitable interest in it. But, as I have already pointed out, it 
seems to me that Mr. Brown does not come within the Act of 
Parliament which is really applicable to this case — the 1 & 2 Yict., 
because he has not obtained a judgment within the meaning of 
that Act, and for the same reason it appears to me that he is not a 
creditor who has issued execution against the goods or lands of the 
debtor, or has attached a debt due to him within the meaning of 
section 45, because I think section 45 applies only to the case of a 
creditor who has obtained a judgment in the ordinary sense of the 
word, and not a creditor who has obtained merely an order for the 
payment of money into Court which is all that has been done here. 
For these reasons — although I am very far from saying the case is 
not difiScult — I think that the order of the learned County Court 
judge was right ; because I think Mr. Brown was a creditor within 
the meaning ot section 9, and I think that being so, the order 
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under section 10 was rightly made, restraining him from enforcing 1892. 
the writ of sequestration. And I think that he has not brought In be 
himself within the proviso at the end of it because I think he is jjx pabtb 
not a secured creditor. The writ of sequestration, in my opinion, ^^own. 
like the order for the receiver in Dickenson^ s case, does not make 
him a secured creditor, and the further steps he has taken do not 
give him a title under section 45, because I do not think the judg- 
ment in question followed by a writ of sequestration is judgment 
and execution within the meaning of section 45 at all. 

I have one woi-d to add with regard to the case In re Hoare^ Ex 
parte Nelson (L. R. 14 Ch. Div. 41). I wish to point out that 
the whole of the observations of the judges in that case. Lord 
Justice James, Lord Esher, and the other (I forget who was the 
third) who delivered judgment, go upon the basis that the plaintiff 
in that case had got an ordinary judgment that a sum of money 
was due to him — not & judgment that a sum of money should be 
paid into the Court. The judges doubted whether a writ of 
sequestration was applicable to enforce such a judgment at all. It 
is quite true that they assumed that if it was applicable in the case 
where such d, judgment had been obtained, the result would be 
that the judgment creditor who got the writ of sequestration if he 
had applied it to particular goods would thereby become an 
execution creditor. But then it must be remembered that such a 
judgment brought him within 1 & 2 Vict., and it is quite plain 
that under those circumstances those observations of the Lords 
Justices as to what would be the effect then are wholly inapplicable 
to the present case. I am of opinion that the learned County 
Court judge's judgment must be affirmed. 

Henn Collins, J. : 

I am of the same opinion. Mr. Yate Lee strenuously contended 
that the County Court judge was wrong here, inasmuch as he 
restrained his clients from* proceeding to take further steps under 
the writ of sequestration. He contended that their rights under 
the writ of sequestration must remain unless there was some 
special provision under the Bankruptcy Act which affected them, 
and he contended that he was not a creditor, and therefore did not 
come within the provision of section 9, which says that ** On the 
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1892. making of a receiving order an official receiver shall be thereby 

In rb constitaied receiver of the property of the debtor, and thereafter, 

EilVarte except as directed by this act, no creditor to whom the debtor is 

Brown, indebted in respect of any debt provable in bankruptcy, shall have 

any remedy against the property or person of the debtor in respect 

of the debt/' and so on. He contended that he was not a creditor, 

and therefore that he stood entirely outside that section. Then he 

farther contended that section 10, although it might enable the 

Court to stay a legal process — he admitted that this might be a 

legal process within the meaning of that section — ^yet he said that 

did not allow the courts to alter the rights of the persons inter se, 

bub it was simply a general right to restrain a legal process. 

Now the first point is, are his clients creditors or not within the 
meaning of section 9 ? If they are creditors within the meaning 
of section 9 then the Court has power to restrain them unless they 
come within sub-section (2) and are secured creditors. The main 
pith of Mr. Yate Lee's argument was that the persons who issued 
the writ of sequestration are not creditors. He cited cases to 
support that view and that was really the main point of his argu- 
ment, but it seems to me that the admissions which he felt con- 
strained to make during the argument cut the ground from under 
him on that part of the case. He was obliged to admit that the 
obligation to pay money into Court was a present liability to which 
the debtor is subject at the date of the receiving order and in point 
of fact that it was the subject matter of proof. He had to admit 
that. Having admitted that it seems to me to follow that his 
clients are creditors because we can follow out the sub-section which 
I am now reading, namely sub-section (8) of section 87, which is in 
these words : '' Save as aforesaid all debts and liabilities present or 
future, certain or contingent, to which the debtor is subject at the 
date of the receiving order, or to which he may become subject 
before his discharge by reason of any obligation incurred before the 
date of the receiving order, shall be deemed to be debts provable in 
bankruptcy.'* Then what does section 9 say? "No creditor to 
whom the debtor is indebted in respect of any debt provable in bank- 
ruptcy " Now if it be admitted, as Mr. Yate Lee did admit, that 

the particular claim in this case was a liability which was capable of 
proof in bankruptcy, that by the last words of sub-section (8) of section 
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87 is to be deemed a debt provable in bankruptcy. It seems to me 1892. 
that carries with it this implication, that the debt must be due to a ji^ p^ 
creditor. The debt must be due to somebody, and therefore it is ^astinos, 

•^ ' i^X PARTB 

a debt due to a creditor and it is a provable debt in bankruptcy. Bkown. 
'* No creditor to whom the debtor is indebted in respect of any debt 
provable in bankruptcy," I think, will bring it within those words 
of section 9, sub-section (1), and therefore it is restrainable. The 
proceedings of the creditors are restrainable as they have been 
restrained in this case unless he can bring himself within sub-section 
(2). That brings me to the second branch of Mr. Yate Lee's 
argument, which I am bound to say he contended very faintly, if at 
all, in the first instance. Of course he saw it would undermine his 
main argument that he was not a creditor at all, and he was very 
reluctant to approach the case from the point of view of being a 
creditor and a secured creditor. However, the point has been made, 
and we have to consider whether or not he is a secured creditor. 

Now it seems to me that he argued, and I think properly argued, 
that if he were a secured creditor at all he was a secured creditor 
by virtue of the provisions of section 45 — that is, a secured 
creditor who had got his security by virtue of execution or some- 
thing in the nature of execution, for he relied upon the definition 
of section 45 as showing that he was a creditor who had perfected 
his execution to such an extent as to make him a secured creditor. 
He said, relying on sub-section (2) of section 45, an execution 
against goods must be followed by seizure and sale ; he admitted he 
could not support it against goods in this case, an attachment of 
debt, I need not read that, and then there is "an execution against 
land is completed by seizure; or, in the case of an equitable 
interest, by the appointment of a receiver." 

Now in the circumstances of this case we need not deal with the 
first part of that clause — an execution against land is completed by 
seizure, because the interest in land here is not a legal interest but 
it is an equitable interest, and it is admitted if it were a legal 
interest there has been no delivery in execution such as would 
constitute a seizure by a creditor entitling him to say that he has 
so far perfected his execution. But the interest which is claimed 
to have been seized here is the equitable interest of Mr. Hastings, 
and Mr. Yate Lee contended that in this case the effect of the 

M.B. — VOL. IX. s 
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1802. Beqaestration order was equivalent to the appointment of a receiyer, 
In ub <^d that therefore, trying his rights by the standard of section 45, 
ExT^ni ^® ^^^ within its terms a secured creditor. Now it seems to me 
Brown, that cannot be so ; and I think the case of Hatton v. Haywood 
(L. R. 9 Ch. App. 229), which was referred to in argument, shows 
that it is not so. The right of a creditor to claim the benefit of 
either a perfected execution or an execution which the Court of 
Equity deems perfected by debVery in execution is all based upon 
the fact that he has got a judgment — ^that he is a judgment 
creditor. The statute 1 & 2 Vict. c. 110, s. 3, made a judgment a 
charge, and it gave certain rights to the creditor, both at law and 
in equity, to enforce that charge. Then came the later Act of 
27 & 28 Vict. c. 112, which said it should not be a charge 
unless the land was delivered in execution. It was pointed out in 
that case which I have just referred to, of Hatton v. Hayxcood 
(L. B. 9 Ch. App. 229) that where the particular interest was not 
capable of being delivered in execution, it would be inequitable to 
construe the Act as defeating altogether the rights of a judg- 
ment creditor upon such a security, and it was there held that if a 
creditor had got his judgment, and had then gone as far as he 
could, having regard to the nature of the thing he wanted to seize 
— had gone as far as the law would permit him to do, in the direc- 
tion of seizing it in execution, for instance where he had got a 
writ of sequestration, in such a case the Court would look upon it 
as delivery in execution to the extent that it was capable of being 
delivered in execution. Lord Selborne, at page 234, sums the 
matter up. He says there : '' Although the statute is not worded 
with the exactness desirable in Acts of Parliament, yet on the face 
of it we have that which shows that the ordinary legal process was 
not tho only mode of obtaining delivery of the land contemplated, 
for we have the words 'or any other lawful authority.' I see 
nothing to confine those words to a sequestration as has been 
suggested in argument. Any lawful authority which could cause 
such a delivery as the subject-matter was capable of seems to me 
to satisfy the language of the statute, and in any case in which the 
judgment creditor must have come into equity to remove a legal 
impediment, the judgment and execution issued being the founda- 
tion of his right, it appears to me the relief given is substantially a 
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delivery in execution, whether in form it be a writ of assistance dt 1892. 

of sequestration or the appointment of a receiver. In my opinion i„ ^^ 

that would be quite sufl&cient, and the land would be necessarily « ^^^' 

bound by the order/' But the learned judge there is dealing with Bro'wn. 

the provisions of 1 & 2 Vict, modified to a considerable extent by 

the later act of 27 & 28 Vict., and pointing out that the obtaining 

of a writ of sequestration might as to certain interests, certain 

subject-matters, be equivalent to the delivery in execution of the 

later statute. But as he points out himself, the basis of that right 

is, that there is a judgment creditor who has got a judgment. 

That being the only ground upon which it was open to Mr. Yate 

Lee to contend that in this case he had perfected his execution as 

far as it was capable of being perfected, it seems to me that he falls 

outside that class of law altogether when he is unable to show that 

he is a judgment creditor with a judgment. He cannot show that 

here, and therefore he does not come within the benefit of that 

decision. 

Now that seems to me to be enougk to dispose of the case, but it 
does not stand there alone, because Mr. Yate Lee himself cited a 
case which seems to me to be a case in point upon the matter. 
That is the case of Ex parte Hughes, In re Browne (L. R. 12 
Eq. 137), and was decided as far back as 187K So far as I know 
it does not appear to have been subsequently questioned. The 
head-note is this : — '' A sequestration in a Chancery suit is a 
* legal process ' within the meaning of the 18th section of the 
Bankruptcy Act, 1869. Where the usual order directing a sale by 
the sequestrators had been made by the Court of Chancery and 
the owner of the property was adjudicated bankrupt before the sale : 
Heldy that the Court of Bankruptcy had jurisdiction to restrain the 
sale." Now that was a case exceedingly like the present one in 
point of fact. There Browne was appointed trustee of the will of 
one O'Toole. Two of the children filed a bill against Browne, and 
it was found a considerable sum was due from him. He was 
directed to pay a sum of j91,317, and payment not having been 
made, a writ of sequestration was issued. So that it is identical 
in point of fact with this case up to this point ; and it goes still 
further, because there was an actual order on February 7th, 1871, 
made by the Master of the Bolls, who directed the sale of the 

s 2 
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1892, property seized under the sequestration. On February lOth, a 

In SB petition in bankruptcy was filed and be was adjudicated bankrupt, 

Ex^PARTB ^^^ ^^ *'^® following day the Court made an interim order restrain- 

Bhown. iug the intended sale, and on February 18th the injunction was 

made perpetual. So that it is absolutely identical in point of fact, 

as it seems to me, with this case. It was argued there very much 

upon the ground that Mr. Yate Lee has argued here, that the 

injunction ought to be dissolved, but the Court held that the 

County Court judge was perfectly right, and his decision was 

upheld. That case seems to me to be an express authority in 

point, and an authority binding on us. For all these reasons I am 

of opinion that this appeal ought to be dismissed. 

Appeal dismissed with costs. 

Solicitors : Nisbet, Daw^ d Nisbet, agents for E. Nevinson, 

Malvern, for the appellants. 

The Solicitor to the Board of Trade, for the official 
receiver trustee. 
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PRACTICE. DIVISIONAL 

COUET. 

In be BLACKBUENE, Ex pabtb STROUTS. y'JohL 

'Williams, J., 
BanJcruptcy Act, 1883, section 37. ^^ 

Proof of debt — Lease — Covenant by tenant to reinstate premises destroyed byfire^ ^^1892*' ^ 

Compensation received by lessor under policy of insurance — Bankruptcy of w^^" 

lessee — Right of lessor to prove for full amount of damage— RvXe as to nego- July 5ih. 
tiable instruments. 

The rule in bankruptcy in connection with bills of exchange and pro- 
missory notes by which, if at the time of proving against the estate of a 
bankrupt liable upon such bill or note the creditor so proving has received 
part of the debt from another person to whom liability also attaches, he 
will be allowed to prove for the residue only after deducting the 
amount paid, is a rule which applies to negotiable instruments alone. 

Certain premises held by the debtor on lease having been burned down, 
the lessor received from an insurance company the sum of ^^273 in full 
discharge of his right under a policy of insurance on the said premises. 

Shortly afterwards, on the bankruptcy of the debtor, a proof was tendered 
by the lessor against the estate for £400 under a covenant in the lease by 
which the debtor was bound to reinstate the premises if they were so 
destroved. 

This proof was rejected by the trustee in the bankruptcy to the extent 
of the £273 recovered by the lessor from the insurance company. 

Held : — That the trustee was wrong in rejecting the proof, there being 
no privity of contract between the insurance company and the debtor and 
the rule recognised in the case of negotiable instruments not being appli- 
cable : and that, without entering into any question as to the right of the 
insurance company to any dividends paid, the lessor was entitled to prove 
for the full amount claimed. 



T 



HIS was an Appeal from an order of the judge of the County 
Court at Croydon, by which he affirmed the rejection by the trustee 
in the bankruptcy of a proof of debt to the extent of J927d. 

In 1881 the appellant Strouts purchased certain premises at 
Orpington, for j91,500. 

These premises had been insured by the former owner, and the 
policy was continued by the purchaser. 
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1802. Iq April, 1884, the appellant granted a lease to the debtor 

In KB Blackburne whereby he agreed to let to him the premises in 
£x PA&TB ' question for a certain term, the said lease containing a covenant 
STR0UT8. ^Jjj^ij j£ ^j^^ promiscs were burned down the lessee was under cove- 
nant to rebuild them. 

In 1891 the premises were burned down, and notice was given to 
the insurance company to pay the sum insured, but the appellant 
Strouts eventually agreed with the company to take £273 in full 
discharge of his right under the policy. 

Shortly afterwards the debtor became bankrupt, and a proof was 
tendered by Mr, Strouts against his estate under the covenant in 
the lease for £400, being the amount required to reinstate the 
premises. 

This proof was rejected by the trustee in the bankruptcy to the 
extent of £278, on the ground that the creditor had recovered 
that amount from the insurance company, and this rejection was 
aflEumed by the County Court judge. 

From that decision Mr. Strouts now appealed. 

F. C, Willis : for the debtor. 

The £400 for which the proof was made is the amount claimed 
under the lease, which it would cost to put the premises in the 
same state as when they were let to the debtor. The official 
receiver, as trustee, has admitted the proof for the balance, but has 
rejected it to the extent of £278, on the ground that that sum has 
been recovered from the insurance company. But there is no 
privity of contract between the insurance company and the debtor, 
and the appellant alone can prove against the estate. He is the 
person entitled to prove for the debt. It may be that when a divi- 
dend is declared the insurance company may be entitled to it, but 
at present the only person to prove is the appellant. There was no 
privity of contract between the insurance company and the debtor, 
and it is the duty of the appellant to prove. If he receives 208. in 
the pound it may be that he will be in the position of a trustee, 
but that has nothing to do with the present case. (Counsel 
referred to Castellain v. Preston, L. R. 11 Q. B. D. 880; 52 
L. J. Q. B. 366 ; 49 L. T. 29 ; 31 W. R. 659 : DarreU v. Tibbitts, 
L. R. 5 Q. B. D. 560 ; 50 L. J. Q. B. 33 ; 42 L. T. 797 ; 29 
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W. R. 66 : Rayner v. Preston, L. R. 18 Ch. D. 1 ; 50 L. J. 
Ch. 472 ; 44 L. T. 787 ; 29 W. R. 546.) 

Mackintosh : for the official receiver tmstee. 

The case of Castellain v. Preston (L, R. 11 Q. B. D. 880) is really 
in iny favour. When the insurance company paid the money they 
had all the rights of the creditor, including his right of proof. The 
official receiver as trustee does not care who it is who proves, hut 
there is nothing to show him that the appellant will hand over the 
money to the insurance company. 

[Henn Collins, J. : Assume liiat he will not unless he is made 
to do so.] 



1892. 

In &b 
Blackburn B, 

£x PARTB 

Strovts. 



Then, is it not the duty of the trustee to see that the dividend is 
paid to the person who is entitled to it ? 

[Yaughan Williams, J. : Look at section 37 of the Bankruptcy 
Act, 1888. What liability to the insurance company has the 
debtor at any time incurred ?] 

I do not think he has incurred any. But there is a further 
point. There is a rule in bankruptcy, which has been put in 
practice chiefly in connection with bills of exchange, that where 
moneys are received from other sources before the date of proof, 
credit must be given for such moneys in the proof, and they must 
be deducted from it. The same principle would apply here. 

Vauohan Williams, J. : 

I think the judgment of the County Court judge in this case was Judgment 
wrong. In my opinion there is a right of proof here for the full 
amount, and no deduction should be made at all in respect of the 
amount received from the insurance company. It is said that the 
person entitled to prove here was the insurance company, at any rate 
to the extent of the money paid by them to the insured. The answer 
to that is that there was no privity between the insurance company 
and the bankrupt, and therefore the insurance company has no 
right of proof against the bankrupt's estate. It may be that when 
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ih02, proof has been made and a dividend received the circumstances 
ly us may be such as to make the person proving a trustee of the 
^^XF*^***' P^'^^^^eeds for the insurance company. I do not say such will be the 
tiruoi"n, ctLBe, and I offer no opinion upon the point, but it may be so. 

The second point raised is that sometimes a person seeking to 
prove has to give credit for a sum of money received not from the 
bankrupt's estate but from elsewhere. The case of a bill of 
exchange was mentioned, and it was said that according to the 
practice in bankruptcy when several parties are liable on a bill of 
exchange, and proof is made against the estate of one of those parties, 
if a sum has been received from another party before proof is made 
that sura must be deducted from the proof. The answer to that is, 
that although it is true there is such a rule, it is a rule which 
applies to bills of exchange and negotiable instruments alone. It 
is not necessary now to go into reasons, but I state that as my 
opinion. 

Henn Collins, J. ; 
I am of the same opinion and for the same reasons. 



Appeal allowed. 



Solicitors : Nield (i Strouts, for the appellant. 
Almond d: Co., for the trustee. 
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PRACTICE. DIVISIONAL 

In re HERBERT, Ex parte JONES. v^u'oHi^ 

AVlLLIAMS, J., 

Banhrwptcy Act, 1890, section 23. ^^ 

xlBNN 

Proof of debt — Interest on debts ^Rejection of proof— Interest exceeding 5 per cent, jmo 

A proof tendered by a creditor against the debtor's estate was rejected j /"^X* 
by the trustee under a composition on the ground that the full principal 
8UU1 claimed had been paid, and that in accordance with section 23 of the 
Bankiiiptcy Act, 1890, a proof for interest could not be admitted for more 
than 5 per cent 

Held: — That the rejection was wrong, section 23 proceeding on the 
assumption of a proof having been made, although for the purposes of 
dividend interest must at first be calculated at a rate not exceeding 5 per 
cent. 



T 



HIS was an Appeal from a decision of the Depaty Judge of 
the County Court at Birmingham, by which he affirmed the 
rejection by the official receiver as trustee of a proof of debt for 
£234. 

The case raised a question under section 23 of the Bankruptcy 
Act, 1890, which provides that " Where a debt has been proved 
upon the debtor's estate under the principal Act, and such debt 
includes interest, or any pecuniary consideration in lieu of interest, 
such interest or consideration shall, for the purposes of dividend, 
be calculated at a rate not exceeding five per centum per annum, 
without prejudice to the right of a creditor to receive out of the 
estate any higher rate of interest to which he may be entitled after 
all the debts proved on the estate have been paid in full." 

On December 4th, 1891, a receiving order was made against 
the debtor in the County Court, and the present appellant, 
//. Jones, carried in a proof for £234, in respect of a debt, in- 
cluding interest at more than 5 per cent. 

On February 3rd, 1892, a proposal was made by the debtor 
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for a composition of 128. 6d. in the pound on all the provable 
debts ; and on February 12th, 1892, the proposal was accepted at 
a meeting of creditors at which the appellant voted in support 
of it. 

On February 19th, 1892, a notice was given by the trustee to 
the appellant of the rejection of his proof on the grounds : — " That 
the full principal sum has been paid to you, and that in accordance 
with section 23 of the Bankruptcy Act, 1890, a proof for interest 
cannot be admitted for more than 5 per cenii." 

This rejection was subsequently affirmed by the County Court 
judge, and &om that decision Mr. Jones now appealed. 



Marten, Q.C. (Herbert Reed with him) : for Mr. Jones. 

Section 28 proceeds clearly on the assumption of a proof having 
been made, and the trustee was wrong in rejecting it. The theory 
of the section is clear. Proof may be made for a debt and interest, 
but when it comes to the question of dividend the interest shall be 
calculated at a rate not exceeding 5 per cent. It is clear the proof 
must be admitted. A creditor could never get any of the higher 
interest even if there was a surplus after payment of the debts in 
full unless he had first proved. I have also another point, and 
that is that section 28 does not apply to compositions at all. If I 
am right on my first point, however^ it is unnecessary to argue 
that. 

Vachell : for the trustee. 

What the trustee really intended to do was not to reject the 
proof altogether but to give a notice to the creditor that for the 
purposes of dividend he was only entitled to interest «t 6 per cent. 
The rejection was really a rejection only for the purposes of the 
dividend, and it might very well be so understood. As to the 
second point, that section 28 does not apply to a composition, I am 
quite prepared to argue it if necessary. 



Vauohan Willums, J. : 

Judgment. The trustee in rejecting this proof appears to have misread sec- 
tion 28. The result is that the order of the County Court judge 
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was wrong which affirmed that rejection. The proof must be 1892. 
admitted, and the appeal therefore allowed. I^hb 

Hbkbbrt, 

Henn Collins, J. : concurred. Jonbh. 

Appeal allowed. 

Solicitors : Goldberg d Langdon, agents for A. O'Connor, Bir- 
mingham, for the appellant. 
Snotv d' Atkins, Birmingham, for the trustee. 
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COURT OF PEACTICE. 

APPEAL. *«»x^vxxvj:i. 

Th» ilAsm In re FRASER, Ex pabte THE CENTRAL BANK OF 
Bo™^S LONDON. 

Kat, L.J. 

^^*2* Bankruptcy Act, 1883, section 4, avh-section 1 {g)y and section 7. 

Augtut Uh, jfi^gjn^ni debt — Petition for receiving order^Power of Court to go behind judg- 
ment — Previous refusal of application to set aside judgmenJt — Discretion of 
Court, 

The power given to the Court of Bankruptcy to go behind a judgment 
and enquire into the consideration for the judgment debt at the instance 
of the judgment debtor upon the hearing of a petition by the judgment 
creditor for a receiving order, is not taken away by reason of the fact that 
an application made in the action by the debtor to set aside the judgment 
has been refused by the Court of Appeal. 

Judgment under Order XI V. on a dishonoured acceptance having been 
signed against the debtor as the member of a firm, a summons was issued 
by the debtor asking that such judgment might be set aside as against 
him on the ground that prior to the date of the acceptance the partnership 
so far as he was concerned had been dissolved, but this application was 
dismissed by the Master, whose decision was affirmed successively by the 
judge, the Divisional Court and the Court of Appeal. 

At the hearing of a bankruptcy petition against the debtor founded on 
the judgment, the registrar held that he was entitled to go behind the 
judgment, and being satisfied on the evidence before him that at the date 
of the acceptance the debtor was not a partner in the firm, he declined to 
make a receiving order. 

j£dd : — That notwithstanding the prior decision of the Court of Appeal, 
the Court of Bankruptcy had a discretion on the application of the judg- 
ment debtor to go behind the judgment ; and that on the evidence before 
him that discretion had been rightly exercised by the registrar. 

JL HIS was an Appeal from an order of Mr. Registrar Hope by 
which he dismissed a petition presented by the Central Bank of 
London for a receiving order against the debtor John Fraser. 

The petitioning creditors were the holders for value of a bill of 
exchange accepted in the names of " W. dt J. Eraser ; " and in 
December, 1890, the acceptance having been dishonoured, a writ 
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was issaed by them in an action on the bill in the Queen's Bench 1892. 
Division against ** W» d J. Fraser.^* Ik kb 

On December 16th, 1890, appearance was entered to the writ " for ^^^^^i^ 
William Fraser and John Fraser. sued as W. dt J. Fraser, carry- Thb Centhal 
ing on business as W. dt J. Fraser " ; and on December 24th, 1890, London. 
judgment was signed under Order XIY. adjudging that the plain* 
tiffs recover against the defendants the sum of i£500 and costs. 
The defendants did not appear on the hearing of this summons. 

On December 29th, 1890, a receiving order was made at the 
instance of another creditor against W. dt J. Fraser ; but on Novem- 
ber 18th, 1891, that receiving order was set aside so far as it 
affected John Fraser ^ on the ground that he was not a debtor to 
that petitioning creditor. 

Proceedings were subsequently taken by John Fraser to set 
aside the judgment which had been obtained against him by the 
Central Bank on the ground that the debt was a partnership debt, 
and that he was not a partner at the time when the acceptance was 
given, the partnership having been then dissolved, but this appli- 
cation was refused by the Master, and also, on appeal, by the judge 
at Chambers, the Divisional Court and the Court of Appeal, all 
of whom successively declined to set the judgment aside. 

In March, 1892, a bankruptcy notice under section 4, sub-section 
1 (g)y of the Bankruptcy Act, 1883, founded on the judgment, was 
issued by the Central Bank against John Fraser, with the require- 
ments of which he did not comply ; and a petition for a receiving 
order was accordingly presented against him. 

On July 18th, 1892, this petition was opposed by the debtor, 
and was dismissed by the registrar, after hearing evidence, on the 
ground that the debtor, John Fraser, was not a partner in the firm 
of W. dc J. Fraser at the time when the acceptance was given in 
respect of which the judgment in question had been obtained, and 
that therefore there was no good petitioning creditor's debt. 

From that decision the Central Bank now appealed. 

Hopkinson, Q,C. : for the Central Bank. 

Under Order XLVIIIa., Rule 8, of the Rules of the Suprenje 
Court, where a judgment or order is against a firm, execution may 
issue (a) against any property of the partnership within the jurisdic-. 
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1892. tion ; (b) against any person who has appeared in his own name, or 
In KB who has admitted on the pleadings that he is, or has been adjudged 
Ex PARTB ^^9 ^ partner ; and (c) against any person who has been indivi- 
^"ban^op^ dually served as a partner with the writ of summons, and has 
London. Csuled to appear. Here the petition was based on the judgment 
debt subsisting against the firm and enforceable against John 
Fraser. Having regard to the manner in which the appearance 
was entered, what I contend is, that that is a proper way of enforc- 
ing the judgment. The registrar dismissed the petition on the 
ground that he could enquire into the question whether there was 
a good petitioning creditor's debt and the judgment was a valid 
judgment, and he came to the conclusion that John Fraser was 
not a partner at the time when the acceptance was given. Under 
certain circumstances, no doubt, he could do that, but not when the 
judgment has been afiirmed, as in this case, by a competent tribunal. 
The matter is res judicata in the Court of Appeal. 

[The Master of the Bolls : In the Court of Bankruptcy, the 
Court does not set the judgment aside. It passes round it, and 
leaves it standing for all otiier purposes. If you look at the case 
of In re Lennox, Ex parte Lennox (see ante, Vol. IL p. 271 : L. B. 
16 Q. B. D. 315), it was there held by this Court that the Court of 
Bankruptcy has power at the instance of the judgment debtor to go 
behind the judgment, and to enquire into the consideration for the 
judgment debt, and there the judgment was by consent.] 

In the present case the judgment has been held to be a good 
judgment. The opportunity has been given to get rid of the judg- 
ment. 

[Bowen, L.J. : Surely that does not touch the jurisdiction ?] 

The power to go behind the judgment ought certainly not to be 
recognised where the judgment itself has been a matter of judicial 
determination. In the case of Bowes v. The Hope Society (11 
H. L. C. 889) it was laid down that it is not a discretionary matter 
with the Court, when a debt is established and not satisfied, to say 
whether a company shall be wound up or not. As a general rule 
it is the duty of the Court to direct a winding up, and the same 
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principle applies to a case like the present. But I say further that 
John Fraser was a partner and held himself out to be a partner. 
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[The Master op the Rolls : In the affidavit of William Fraser The Central 

*" Bank of 



he swears that on June 18th, 1890, the partnership between him- 
self and his brother John was dissolved by mutual consent. 
Notice was given to their bankers, and cheques were afterwards 
drawn by William Fraser in the name of W. d J. Fraser because 
the business was carried on in that name.] 

[Kay, L.J. : The case of Newsome v. Coles (2 Camp. 617) 
seems very similar to this. There a firm of four partners carried 
on business under the name of Thomas Coles & Sons. Thomas 
Coles died, but the three sons carried on business in the old name 
for a few years; they then dissolved pai'tnership, two of them 
establishing a new business, and the other continuing the old busi- 
ness alone, but in the old name. The dissolution was advertised 
in the Oazette. The plaintiff, who did not know of the dissolution, 
but had had no dealings with the firm before its dissolution, 
sought to make all three brothers liable on a bill accepted after the 
dissolution by the one brother, who continued to trade under the 
old name, and had accepted the bill in that name. The other two 
brothers, however, had never held themselves out to the plaintiff 
that they were partners in any firm of the name of Thomas Coles 
& Sons ; they had done nothing to authorize the use of that name 
after the dissolution; at the same time they knew that the old 
name was still used, and they had taken no steps to prevent 
such use. This, however, it was held they were not bound to do, 
and the plaintiff failed.] 



London. 



Mellor : for the respondent was not called upon. 

The Master of the Bolls (Lord Esher) : 

Li this case there was an application to the Court of Bankruptcy, Judgment, 
which was represented by the registrar, to make a receiving order. 
The registrar has declined to make a receiving order and then there 
is this appeal. Now there was a judgment against the alleged 
debtor John Fraser, the judgment being against him as one of the 
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1892. another person to act npon that assumption, he will not bo allowed 

In rb afterwards to say that he is really not what he held himself out to 

E^^PiowK ^' -^^^ ^^ estoppel can only be between the person who makes 

The Cbntral the representation and the person to whom it is made either by 

London, words or acts, and who has acted on the faith of it. Here there is 

no eyidence that John Fraser in any way whatever held himself out 

to be a partner to the plaintiff. 

Then it is said that the matter is res judicata. But the former 
adjudication was in respect of whether the judgment could be set 
aside as a judgment. The present case is not that at all. The 
question is, whether the judgment standing good, there was a 
sufficient petitioning creditor's debt in bankruptcy, and the rule of 
res judicata does not apply. The appeal must, therefore, be 
dismissed. 

BowEN, L.J., and Kay, L.J., concurred. 

Appeal dismissed with costs. 

Solicitors : Morten, Cutler d Co., for the Central Bank. 
Williams dt Neville, for John Fraser. 
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In re SARL, Ex parte WILLIAMS. „ Bbpoeb 

Mk. Justice 

Vauohan 

Bankruptcy Act, 1883, Section 44. Williams. 

1892 
Property of bankrupt — BiU of saU—^^True ovmer*' of chattels — Legal ovmer — v_^^* 

BilU of Sale Act, 1882 (45 d: 46 Vict. c. 43), section 5. May 24^A. 

Section 5 of the BiUs of Sale Act, 1882, provides that " .... a bill of 
sale shall be void, except as against the grantor, in respect of any personal 
chattels specifically described in the schedule thereto, of which the grantor 
was not the tme owner at the time of the execution of the bill of sale." 

Held : — ^That the words " true owner " in the section are satisfied by the 
grantor being the true legal owner of such chattels at the time of the execu- 
tion of the bill of sale, irrespective of whether he is also the equitable 
owner or only trustee for another person. 



T 



HIS was an Application by the tmstee in the bankruptcy by 
which he claimed the proceeds of the sale of certain chattels 
comprised in a bill of sale. 

In March, 1890, the household furniture and e£fects of the debtor 
William Sari at his private residence were seized by the sheriff 
under a writ of ^. fa. 

After the seizure the sheriff was requested on behalf of the debtor 
WiUiam Sari to allow the goods to be sold by private contract to 
Mrs. Sari, the debtor's wife, who would give £447 for them. 

The sale was carried out under an order of the Court obtained for 
that purpose ; and on the £447 being paid to the sheriff, he signed 
the usual inventory and receipt in favour of Mrs. Sari, and handed 
the same to a Mr. Bevir, a solicitor, for her. The £447 was not 
the money of Mrs. Sari, but was the money of William Sari, and 
no part of it passed through her hands ; and by the direction of 
William Sari it was paid as to £160 by his brother, and as to the 
balance of £287 by Mr. Bevir to whom the receipt was given. 
Mrs. Sari was not a party to the transaction, except in so far that 
the goods were purchased in her name, and after the matter was 
completed, her husband informed her that he had bought the goods 
for her, and added " The furniture is now yours." 

On June 7th, 1890, Mrs. Sari, believing the furniture to be hers, 
executed a bill of sale in favour of the London Joint Stock Loan 

T 2 
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1892. and Discount Company, Limited, to secure an advance then made to 

IrTaii ^^^ ^^ £280 repayable by monthly instalments with interest. 

Sarl, Shortly before this William Sari being in failing health, had 

Williams, transferred his banking account into the name of Mrs. Sari, and 

she paid the £280 into the same account, and applied it in various 

payments on account of her husband and for the housekeeping 

expenses and for some of the instalments under the bill of sale. 

In October, 1890> a receiving order was made against William 
Sari, upon which he was adjudicated bankrupt on April 1st, 1891, 
one William Williams being appointed trustee in the bankruptcy. 

In February, 1891, the London Joint Stock Loan and Discount 
Company, Limited, seized the goods comprised in the bill of sale ; 
and thereupon Mrs. Sari applied to a Mr. Tyler^ a money lender, 
for a loan of £276 to pay ofif the London Joint Stock Loan and 
Discount Company, Limited. 

Mr. Tyler consented to make the required advance on having a 
bill of sale of the same furniture and effects executed in his favour 
by Mrs. Sari, which was done ; and Mr. Tyler accordingly paid to 
the London Joint Stock Loan and Discount Company, Limited, the 
sum of £278 and the balance of £2 to Mrs. SarL 

On this occasion Mrs. Sari executed a statutory declaration that 
the goods were her absolute property, and WiUiam Sari also wrote 
Mr. Tyler a letter to the same effect. Mr. Tyler made the advance 
and took the bill of sale bond fide in the usual course of his 
business, and without any knowledge that WiUiam Sari was 
insolvent. 

In March, 1891, Mr. Tyler at the request of Mrs. Sa/rl, sold all 
the goods comprised in his bill of sale, the sale realising £240, 
which was insufficient to pay him his principal, interest and costs. 

In May, 1892, notice of motion was served on Mr. Tyler by the 
trustee in the bankruptcy claiming the £240 as part of the property 
of the bankrupt* 

Herbert Reed: for the trustee. 

Mrs. Sari was not the " true owner " of the chattels within the 
meaning of section 5 of the Bills of Sale Act, 1882, at the time 
when she executed the bill of sale. That section provides that 
". . . .a bill of sale shall be void, except as against the grantor. 
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in respect of any personal chattels specifically described in the i892. 
schedule thereto, of which the grantor was not the true owner at S'^'^ 
the time of the execution of the bill of sale.** The words "true Sarl, 

Hy PARTS 

owner " mean a person who is both legally and equitably entitled Williams. 
to the chattels. Here Mrs. Sarl was really trustee or agent for her 
husband, and the purchase from the sheriff with the debtor's own 
money was intended to blind his creditors. (Counsel referred to 
Tuck Y. Southern Counties Deposit Bank, L. B. 42 Gh. Div. 471 ; 
58 L. J. Ch. 699 ; 61 L. T. 848 ; 37 W. R. 769.) 

Muir Mackenzie : for Mr. Tyler. 

There is no definition in the Act of the words *' true owner," and 
there is no authority on the point. What I submit is that the 
words " true owner " mean the true legal owner, no matter what 
the trust may be on which he holds the chattels. Here Mr. Tyler 
acted hondfde throughout. It is clear that the furniture was given 
to Mrs. Sarl, and she was in substance and in fact the true owner. 
There is no eyidence whatever of any scheme to defraud creditors. 

Vauohan Williams, J : 

I do not think the trustee is entitled in this case to the order for Judgment, 
which he asks. Mr. Tyler is a professed money-lender and is well 
able to look after himself, and he is not a person in whose favour 
the law is generally strained. But it is not because Mr. Tyler is a 
shrewd money-lender that he is not entitled to have his rights, and 
in my judgment he is entitled to retain the proceeds of his bill of 
sale. Two points are made against him. First, it is said that 
Mrs. Sarl was not the '' true owner " of the chattels at the time she 
executed the bills of sale. I am of opinion that she was. The 
Bills of Sale Act, 1882, contains no definition of the words " true 
owner." It does not say that those words mean a person who is 
both the legal and equitable owner. In my judgment, whatever 
those words may mean, they are satisfied by the grantor being the 
true legal owner of the chattels at the time of the execution of the 
bill of sale. Now here, in my opinion, there was an effective legal 
transfer of the furniture to Mrs. Sarl by the purchase from the 
sheriff. By that transaction the property in the furniture became 
legally vested in her. It may be that such a transaction might have 
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1892. been within the mischief of the Statute of Elizabeth, if Mrs. Sari 
Inhb ^^s & party to it. But it is not suggested here that she was, 
Ex PABTB *^^ *^® evidence does not support such a proposition. Therefore, 
Williams, nnder the circumstances, Mrs. Sari was, in my judgment, the 
true owner of the goods at the date of the first bill of sale. If she 
once was the true owner, I do not think that the subsequent 
bankruptcy of her husband caused her to cease to be the true owner. 
If she was a trustee for her husband, to that extent she would 
become a trustee for the creditors of her husband. But then it is 
said that she had no right to deal with the goods on the occasion of 
the second bill of sale. Now what are the facts ? The money due 
under the first bill of sale fell in arrear, and the creditor seized the 
goods comprised in his security. Mrs. Sari then applied to Mr. 
Tyler to advance her the money to pay oflf the first bill of sale, which 
he agreed to do. The transaction might have been carried through 
by a transfer of the first bill of sale to him. But it was not done 
in that way. Mr. Tyler preferred to pay oflf the first bill of sale 
holder, and to take a fresh bill of sale to himself. I do not think 
it matters how the transaction was carried out. It was all one 
transaction, and it is not suggested that the money which was 
advanced was not applied for the benefit of the bankrupt's estate. 
Further than this, the trustee in bankruptcy has stood by, and has 
allowed the legal owner of the chattels to deal with them ; the 
money which was obtained was employed in paying off the first 
mortgagee, and that money never could and never would have come 
to the bankrupt's estate. In my opinion this application of the 
trustee must, under the circumstances, be dismissed with costs. 

Application dismissed. 

Solicitors : J. B. Digby^ for the trustee in bankruptcy. 
W. G. Greig, for Mr. Tyler. 
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PRACTICE. 

In re SCOTT, Ex parte SCOTT. Bbfork 

Mr. Justice 
Vaughan 
Bankruptcy Act^ 1883, Section 44. Williams. 

Property of bankrupt — Documents of third parties in possession of bankrupt ^_^' 
solicitor — Applicaiion by bankrupt to trustee to deliver up documents — Motion j n^th 
to Court — Form of order. 

On the bankruptcy taking place the property of the bankrupt was taken 
possession of by the trustee, including the books, papers, and documents 
at the bankrupt's office where he carried on business as a solicitor. 

Application was subsequently made by the bankrupt to the trustee for 
the return of certain documents on the ground that they were the pro- 
perty of other persons, and that no lien attached to them, but the trustee, 
without actually claiming the documents, declined to hand them over 
without the sanction of the Court. 

Held: — That an order to deliver up the documents not belonging to 
the bankrupt might be made ; but that such order must contain the 
further provision, that notliing in the order should extend to any book 
or document which was the property of the bankrupt, or was kept by him 
for the purpose of his business. 

The trustee not appearing at the hearing of the motion, the Court 
expressed the opinion that having taken up the position that he did not 
desire to give up the documents without the sanction of the Court, it was 
the duty of the trustee to be present when the application to the Court 
was made, although it might not be necessary for him to instruct counsel 
in the matter. 



T, 



HIS was an Application by the bankrupt J. Scott^ who was a 
solicitor, for an order upon the trusteo to deliver up certain books, 
papers, and documents, which the applicant had had in bis 
possession as trustee for other persons, and also certain books and 
documents which had come into his possession in his profession as 
a solicitor, and over which be had no lien. 

On the bankruptcy taking place, the books and documents in 
question were taken possession of by the trustee together with the 
other articles in the bankrupt's office, those now claimed relating 
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Bpecifically to (a) certain books of account as solicitor at 50, Cole- 
man Street, E.G. : (b) certain documents held by the bankrnpt as 
executor of third parties : and (c) documents the property of his 
clients on which there was no lien. 

It was stated that the parties to whom the documents belonged 
were now applying to the bankrupt for them, and also that he had 
need of certain of the documents in his business of a solicitor since 
the bankruptcy. 

Under these circumstances the trustee was applied to to deliver 
up the documents, and he really raised no objection to doing so, but 
for his own protection he desired to have the order and sanction of 
the Court. 



rndgincni. 



Black : for the bankrupt. 

The documents asked for in no way belong to the bankrupt's 
estate. The trustee is willing to hand them over, but he wishes to 
have the protection of the Court. Notice of this application has 
been given to the trustee, but he does not appear to-day. 

[Vaughan WnjiiAMS, J. : The trustee of course was not bound 
to instruct counsel, but having taken up the position that he did 
not desire to give up these documents without the sanction of the 
Court, his clear and obvious duty was to be present. Some of tiiese 
books really appear to belong to the bankrupt, and all I can say is 
that nothing in any order I make will sanction the trustee giving 
back to the bankrupt books kept by the bankrupt for the purposes 
of his business.] 

The books and documents I ask for are really the property of 
third parties. 

Vaughan Williams, J. : 

You may take an order, but not in the exact terms of the notice 
of motion. It must contain this addition — ^that nothing in the 
order is to extend to any book or document which is the property 
of the bankrupt, or was kept by him for the purpose of his business. 



Order accordingly. 



Solicitor : J. Scott, for the applicant. 
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PRACTICE. 

In re RIDGWAY, Ex pabte CLARKE (Q. B. D.). Before 

"Mr. JubTicB 

In re RIDGWAY, Ex parte KAYE (C. A.). Vaughan 

WlLLIAMH. 

189'2. 
Bankruptaj Act, 1883, Section 40, Sub-section (3). v-y* 

Proof of debt — Joint and separate estates — Partner carrying on separate trade — 27 M. 

Right of proof — Original trade and trade debt subsequently converted into 

personal debt of partner, COURT OF 

APPEAL. 

In the case of bankruptcy of partDcrs, the rule that a debtor cannot Before 
prove in competition with hie own creditors will generally prevent either Qp^^ Roixb 
the joint or separate estates from being augmented by proving against Bowbn, L.J.* 
each other ; but to this rule there is the exception that where one or more Kay, L.J. 
members of a firm carry on a distinct and separate trade, either the lo^iz. 
aggregate firm, or the member or members of it who carry on the separate jj^y 30^;^, 
trade, may prove against the other for debts which have arisen in the 
ordinary way of business, but for such debts only. 

The distinction in this exception is between a debt due from the one 
trade to the other, as distinguished from a debt due from a partner per- 
sonally to the firm of which he is a member ; and the question in each 
case for the Court to consider is, whether the debt which it is sought to 
prove is a debt due from the partner or partners personally, or whether it 
is a trade debt 

Even though a debt in respect of which proof is sought to be made may 
originally have been a trade debt, it may subsequently have been con- 
verted by agreement into a mere personal debt of the partner for which 
proof cannot be allowed, there being no rule that if money is once lent 
from trade to trade, it cannot be transformed honestly into a personal loan 
to a partner. 

Per Lord Esher, M.R. : Quaire : Whether a loan by a banker to carry 
on a business, the only security being the personal credit of the trader, is 
anything more than a personal loan. 



T 



HIS was an Application on behalf of the separate creditors of 
Alexander Ridgwapf one of the two partners in the firm of ^. cO T. 
O. Ridgway, to expnnge a proof of debt for £15,805 lis. Sd. which 
had been admitted by the trustee in favour of the joint estate 
against the separate estate of the said debtor. 
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1892. The debtors Alexander and Tobias Ridgxcay formerly carried on 

Inbs ^ large business in co-partnership as army agents, bankers, and 

RiDowAT, ^ine merchants, &c., at 2, Waterloo Place, under the style of 

XtX PABTB 

Clakkb. Ridgway dc Sons, 

On February 12th, 1885, a receiving order was made against 
A. d T. G. Ridgway, upon which they were adjudicated bankrupt, 
and a trustee was appointed with a committee of inspection. 

One of the alleged causes of the bankruptcy was the large 
indebtedness of Alexander Ridgway to the firm> which exceeded 
£29,000, out of which sum something like £15,800 was in respect 
of an hotel known as Bertolini's Hotel, near Leicester Square, 
which Alexander Ridgway had carried on for some years as a 
private speculation on his own account. 

The debts due from the joint estate amounted to £49,118, the 
joint assets being very small, and the question was raised whether 
the joint estate could not prove against the separate estate of 
Alexander Ridgway for the amount due from him in respect of the 
Bertolini Hotel. 

The trustee accordingly applied to the Court for directions, and 
by an order dated November 6th, 1888, it was ordered that the 
trustee should be at liberty to make and admit such a proof on 
behalf of the joint estate against the separate estate oi Alexander 
Ridgway as he might be advised, but without prejudice to any 
application on behalf of the separate creditors to expunge such 
proof. 

Some delay occurred owing to a change in the person holding the 
office of trustee, but on January 6th, 1892, a proof was carried in 
on behalf of the joint estate against the separate estate of Alexander 
Ridgway for £15,805 lis. 8d., ''for moneys due on the balance of 
account, for the price of goods supplied to and moneys paid for 
goods supplied to and cash advances for the purpose of an hotel 
named Bertolini's Hotel, owned, maintained, and carried on by the 
said Alexander Ridgway as a private, separate, and distinct trade, 
the said advances being made by the said firm trading as (amongst 
other trades) bankers to the said Alexander Ridgway, as banker's 
advances to a trading customer, specifically for the purpose of his 
said business at Bertolini' s Hotel, and for interest on the same 
from time to time due on the said accounts." 
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The trustee gave notice to the separate creditors that he had 1892. 
admitted this proof, and they at once moved to expunge the same, in kb 
the nominal applicant being a Miss Clarke, on behalf of herself ^j^^^^n 
and the others. Clabke. 

The evidence was that from the year 1866 to the year 1878 
Alexander Ridgway carried on Bertolini's Hotel as a private 
speculation of his own, and it was a loss from first to last. 

During the whole of this period the firm supplied wine and other 
goods, paid for goods supplied and made cash advances for the 
purposes of the business of the hotel, such advances being made 
by the firm trading as bankers, to Alexander Ridgway as a banker's 
loan to a trading customer specifically for the purposes of his 
business at the hotel. 

Two accounts appeared in the books of the firm, one being the 
general account between Alexander Ridgway and his partners, and 
the other an account of Bertolini and Co., upon which in July, 
1874, there was a debit to the bank of £5,100. On September 
11th, 1875, the balance against the hotel was £7,266 5a., and on 
that day there appeared in the private account of Alexander 
Ridgway a draft to the Bertolini Hotel for £5,500, and the hotel 
account was credited with that sum. On November 9th, 1875, 
the balance against the Bertolini Hotel was £2,826 15a. Sd., and 
£2,500 was entered to the debit of the private account and placed to 
the credit of the hotel account. A similar transaction also occurred 
on May 27th, 1878, to the extent of £2,217 148. 6d., shortly after 
which the hotel business was given up, and a debit balance of 
£10 7a. lid. transferred to the private account. 

Herbert Reed (GiU with him) : for the separate creditors. 

The proof which it is now sought to expunge is based on what is 
known as the exception in the case of Ex parte Sillitoe (1 Gl. & J. 
374). The question is dealt with very learnedly in Williams on 
Bankruptcy, 5th ed. p. 142 : — " The principle that a debtor cannot 
prove in competition with his own creditors generally prevents 
either the joint or separate estate from being augmented by proving 
against each other, but to this rule there is an exception mani- 
festly founded on justice, and that is where a partner becomes a 
creditor in respect of the fraudulent conversion of his separate 
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1802. 
In KB 

RiDOWAT, 
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Cla&kb. 



estate to the use of the partnership (per Lord Eldon in Ex parte 
Sillitoe, 1 GI. & J. 874, 882). • . . Another exception to the 
rule is that where one or more members of a firm carry on a 
distinct and separate trade, either the aggregate firm, or the mem- 
ber or members of it who carry on the separate trade, may prove 
against the other for debts which have arisen in the ordinary way 
of business, bat for such debts only. Thus there can be proof for 
goods supplied, but not for money {Ex parte Thompson^ 8 D. & C. 
612), unless indeed in the case of bankers, whose business may be 
said to be dealing with money {Ex parte Williams^ 8 M. D. & Dc 
G. 488). The smaller firm, however, must be in fact carrying on 
a distinct trade, and not be merely a branch of the larger firm and 
carrying on its business {Ex parte Hargreaves, 1 Cox 440)." Here 
the evidence does not show a dealing between trade and trade ; or 
if there was that at first it clearly afterwards became a dealing 
simply between the firm and one of its partners. What was done 
was really a loan by the firm to one of its members, and no proof 
can be allowed. Further I do not admit that Messrs. Bidgway d- 
Sons carried on business as bankers. 



Judgment. 



Muir Mackenzie : for the joint creditors. 

Bertolini's Hotel was carried on by Alexander Bidgway as a 
separate trade. Bertolini d Co. were customers of Bidgway dk 
Sons and in that trading a debt arose. The business was distinct. 
The firm acted as bankers and also as agents for the supply of wine 
and other things. The case falls within the rule which has been 
referred to, and the proof was properly admitted. 

Vaughan Williams, J. : 

I am of opinion that this proof ought to be expunged. The 
general rule as I understand it is, that partners cannot prove in 
their own business in competition with their own creditors. 
Then there is an exception to that rule, and that is the exception 
which is called the exception in Ex parte SiUitoe (1 Gl. & J. 874), 
an exception which goes to establish this as far back as Lord 
Eldon. That exception is where a joint trade may prove against a 
separate trade, either by the major firm against the minor, or by 
the minor firm against the major as the case may be. I have not 
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been able to ascertain what was Lord Eldon's reason for that ex- 1892. 
ception, but I venture to think myself that the reason was one i^ lus 
which was founded on the rights and acts of the creditors, and not, fx^p^ura 
as very often is the case, an administration of the rights of Clahkb. 
creditors inter se. And I think it is because this exception was 
founded on the rights of the creditors, that the rule of Lord Eldon 
has been limited in the way in which it has been to the members of 
a firm that carry on distinct trades. The distinction is between a 
debt due from the one trade to the other, as distinguished from a 
debt due from a partner personally to the firm of which he is a 
member. The question that you have to ask yourself in every case, 
to my mind, is this : — Is the debt which it is sought to prove a 4ebt 
due from the partner or partners personally, or is it a debt which is 
due from them as traders ? Is it a trade debt ? 

That being so, let us see how the matter stands in the present 
case. Colonel Alexander Bidgway was a partner in the firm of 
Ridgway & Sons, and I think — I shall be corrected if I am wrong 
in any details — that at the material time in this case the two 
members of the firm were Alexander Bidgway and Tobias Bidgway. 
Alexander Bidgway seems to have been a man of large private 
means, and he seems to have indulged in speculations outside the 
business of the firm, and one of those speculations was the Ber- 
tolini Hotel speculation. He carried on that business upon his 
own account as his own speculation. I think it must be taken 
after the evidence given on behalf of the joint estate that Alexander 
Bidgway, in respect of his Bertolini Hotel account was a customer 
of the banking firm of Bidgway & Sons, and I agree therefore with 
Mr. Mackenzie that that fact to my mind distinguishes the case 
from the case of Ex parte Williams (3 M. D. & De G. 433) ; 
because there OHver and York were bankers, just as Bidgway & 
Sons are bankers here. But although Oliver and York were 
bankers, they were not bankers of the company to whom the 
advances were made, and that it seems to me distinguishes that 
case from the present one. You cannot say, it seems to me, in 
the present case that Bidgway & Sons, being bankers, happened to 
make the advance to Alexander Bidgway ; but I think it must be 
taken that Bidgway & Sons, as the bankers of Alexander Bidgway, 
did allow Alexander Bidgway, with regard to the Bertolini Hotel 
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1892. account, to overdraw. If I had come to a different conclusion to 

In KB ^b&^ which I have come to in this case, it might have been neces* 

Sl?«^^J.' 8*^7 to have an account taken to ascertain how far the advances of 

JSX PABTB ■' 

Cla&kb. Bidgway & Sons to Alexander Bidgway on the Bertolini Hotel 
account were advances made by them as his bankers. But taking 
the view I do it will be unnecessary to take any such account. I 
only wish to guard myself against being supposed to say that I 
have arrived at the conclusion that the whole of the advances by 
Bidgway & Sons to Alexander Bidgway on this account, were 
advances made by them as bankers to him in his trade of hotel- 
keeper. Apparently, however, I think Mr. Mackenzie has estab- 
lished that to a certain extent the advances were made by Bidgway 
& Sons as bankers to Alexander Bidgway in his trade of hotel- 
keeper — that is, to a certain extent the advances were by the trade 
to the trade. But, however this may be, or may have been in the 
first instance, I have come to the conclusion that the debt of 
Alexander Bidgway to his firm in respect of the Bertolini Hotel 
account — however much it may originally have been a trade debt due 
to a trade, was by reason of what happened subsequently clearly 
converted into the mere personal debt of Alexander Bidgway, and 
thereupon ceased to be a trade debt. It is perfectly plain upon 
the authorities that if this debt originally had been the mere per* 
Bonal debt of Alexander Bidgway that the joint estate could have 
had no proof in respect thereof, and in my opinion it matters not 
whether the debt originally was a trade debt or a personal debt, if 
the trade debt before the failure became converted into a personal 
debt. In my judgment the trade debt — if trade debt it was — did 
become converted into a personal debt. Mr. Mackenzie has to 
admit that in point of form that was so. He has to admit that as 
far as the entries in the books were concerned, it is plain that 
the debt of Alexander Bidgway in respect of this Bertolini Hotel 
account, was satisfied and gone ; and that instead thereof there had 
arisen a debt of Alexander Bidgway personally to his firm for 
money lent. It is said this is a mere paper transaction ; but I 
think not. I called attention yesterday to the fact that at some time 
or other — before the failure it is plain — Alexander Bidgway 
deposited on account of the firm private securities of his; and it 
seems to me that in the necessity of things, the result of that was 
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that, to the extent of that deposit, really the firm got security for 1892. 
the personal debt of Alexander Eidgway to the firm, which security in rb 
they would not have had but for the alteration. It seems to me Ex^p^^' 
the result is that there is due from Alexander Ridgway to his firm Clakkb. 
in respect of these various sums going to make up a total of 
£15,800 nothing but a personal debt. Under these cu'cumstances 
I think the proof must be expunged. 

Application allowed. 

July QOth. 

On this day an Appeal was brought from the above decision in 
the name of one Major-General Kayo on behalf of himself and the 
other joint creditors, to the Court of Appeal, consisting of the 
Masteb of the Bolls, Lord Justice Bowen, and Lord Justice Eat. 

Mvir Mackenzie : for the joint creditors. 

The question is, whether here there is a right of proof by the 
joint creditors of the firm of Ridgway dt Son$ against the separate 
estate of Alexander Ridgway, one of the partners. The joint 
estate claim a right of proof on the ground that Alexander 
Ridgway was indebted to his firm in respect of a separate trade 
carried on by him. Mr. Justice Yaughan Williams held that 
the debt was a debt contracted between trade and trade, but that 
that debt had by reason of the dealings between the parties been 
converted from a trade debt into a private debt for money lent, 
and that at the time of the bankruptcy the trade and trade debt 
had been extinguished, and in its place there was an ordinary 
partnership overdraft, which could not be proved for. That depends 
on the dealings between the parties, which were not intended to 
have any such effect. What appears in the books is a mere book- 
keeping transaction. There was no advance of money, but for 
book-keeping reasons the change was made. There is no other 
evidence except the books, because the parties are dead. Further, 
I say that no dealings between the partners could affect the debt. 

[The Masteb of the Rolls : If the parties agreed that that 
which was a trade debt should no longer be so but should be a 
private debt, was there anything to prevent them ?] 
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[E!ay, L. J.: The qnestion also strikes me that here the hotel 
business had come to an end before the bankruptcy, and is it quite 
certain under those circumstances that the rule you rely on 
applies ?] 



At the time of the bankruptcy there was due from Alexander 
Ridgway the sum of J£29,000, out of which £15,800 was in respect 
of the Bertolini Hotel, and the joint creditors are entitled to prove 
for that. (Counsel referred to Ex parte Sillitoey 1 Gl. and J. 874 : 
Ex parte Castell, 2 Gl. & J. 124 : Ex parte Cooke, In re Pether- 
bridge, Mont. 228 : Ex parte WiUiams, 3 M. D. & De G. 438 : Ex 
parte Maude, L. R. 2 Ch. App. 660, 16 L. T. 677, 16 W, R. 
856.) 

Herbert Reed {QUI with him) : for the separate creditors, was not 
called on. 



Judgment. 



The Master of the Rolls (Lord Esher) : 

I propose to decide this case on the same lines as Mr. Justice 
Vaughan Williams decided it when it was before him in the Court 
below. I will assume — though I do not decide the point — ^that 
this was a loan from trade to trade. I will assume that it was a 
transaction between bankers as traders in money and a partner as 
a trader in an hotel business. I will assume that it was a loan 
from trade to trade ; though I doubt it, and I doubt it for this reason, 
I doubt whether wherf a banker is lending money to carry on a 
business where the only security is the personal credit of the trader, 
I doubt whether that is any more than a personal loan. If there was 
a security on the trade in any way I think it would be a different 
matter. But I do not intend to decide that point now, because I 
assume here that there was a loan from trade to trade. If there 
had been a loan to a partner personally it is admitted that there 
would be no right of proof. Therefore the question is reduced to 
this : If money is lent from trade to trade, can it by a bond fide 
arrangement before bankruptcy be converted into a loan to a partner 
personally instead of to his trade ? If there is that transaction 
before bankruptcy, and not in contemplation of bankruptcy, is that 
rendered ineffectual and set aside if there is a subsequent 
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bankruptcy? No authority was cited for such a proposition, which 1^92. 
seems to me a preposterous one. Therefore there is no authority In ub 
for that preposterous proposition, and if it is true that a bank- ex^p]Jkth 
ruptcy will not render invalid a perfectly bond fide transaction K^yb. 
which could honestly take place if there was no bankruptcy, then 
did that honest transaction take place here ? That depends on the 
evidence. Did these two gentlemen transform that which was a 
loan to Alexander Bidgway as a loan to his trade into a personal 
loan to himself? The only evidence which exists is the books, and 
it is admitted that if they are taken to mean what they really say, 
the loan lent to him in his trade was transferred to the account of 
moneys lent to him personally. There are two accounts in the 
books, the one representing the loans to the trade and the other the 
personal account, and there is the transfer from the one account to 
the other. There is only one inference to be drawn. The evidence 
is really conclusive and there is no suggestion that what took place 
was done for the purpose of concealment or any wrong motive. I 
agree with the learned judge in the Court below, and I entirely deny 
and dispute the proposition, which was really the only one raised 
before us, that if money is once lent from trade to trade that that 
cannot be transformed honestly into a personal loan to a partner. 

BowEN, L.J., and Kay, L.J., concurred. 

Appeal dismissed with costs. 

Solicitors : Carpenter dt Thovipson, for the joint creditors. 
Wontner <6 Sons, for the separate creditors. 
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PRACTICE. 

Bbpom In re DAVIS, Ex partb TURNPENNY. 

Mk. Juhtice 
Vauohau 
AViLTJAMS. Bankruptcy Act, 1883, section 24. 

1892 

^...^^ ' Application to commit — Non-compliance of bankrupt with order of Court to file 

Augutt I2th. proper cash and deficiency account— Failure of bankrupt to account for lots 

of certain property — Refusal o* committal order — Remedy of trustee. 

On comparing certain of the bankrupt's property with the inventory 
under which such property had been originally purchased by the bankrupt, 
it was discovered by the trustee in the bankruptcy that articles and plant 
of the alleged value of between j£200 and ^00 were wanting, and an order 
was in consequence obtained requiring the bankrupt to file a proper 
goods, cash and deficiency account for the six months immediately pre- 
ceding his bankruptcy. 

An account was filed by the bankrupt, who denied that he had disposed 
of any of the goods, but this account was alleged by the trustee to be 
insufficient ; and application was accordingly made to commit the bankrupt 
for contempt by reason of his non-compliance with the order of the Court 

Held : — ^That the Court could not allow its powers to be used in such a 
case to obtain the committal of the bankrupt to prison under colour of 
his not having filed a proper account ; and that if the trustee was of 
opinion that the statement of the bankrupt that he had not disposed of 
the goods was untrue, the proper course was to institute a prosecution 
under the Debtors Act. 



T 



HIS was an Application by the trustee in the bankruptcy for 
the committal of the debtor to prison by reason of his neglect 
to comply with an order made by the registrar requiring him to file 
a proper goods, cash and deficiency account for the six months 
immediately preceding his bankruptcy. 

The debtor carried on business as a printer ; and on September 
9th, 1891, he purchased under an inventory certain machinery and 
type from the trustee in the liquidation of Messrs. O, Haywood 
dc Sons, which he used in his said business. 

In January, 1892, a receiving order was made against the debtor, 
the statement of affairs showing liabilites amounting to ^1,457 : 
with assets estimated at £614. 

The inventory under which the debtor had purchased the 
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machinery and type in question came into the hands of the trustee, 1892. 
and it was alleged that on comparing it with the debtor's property, In bb 
certain plant of the value of between dE200 and £800 was found ex^paktb 
not to be forthcoming, Tubnpbnnt. 

On April 18th, 1892, an order was obtained by the trustee from 
the registrar requiring the debtor to file a proper account in 
explanation of the deficiency. 

On June 29th, 1892, a cash account was filed by the debtor, but 
it was contended that this was insufficient, and application was 
accordingly now made for a committal by reason of his non- 
compliance with the order of the Court. 

F. C. Willis : for the trustee. 

The account filed by the debtor is altogether insufficient, and is 
not a compliance with the registrar's order. The importance of 
the account arises from the fact that there is this deficiency in the 
plant of something like £800, and no explanation is offered with 
regard to it. The machinery was bought in September, 1891, and 
the trustee wants to know where this missing part has gone. 

The debtor, J. Davis, appeared in person and was cross- 
examined. He stated that he had filed an account, so far as he 
was able to do so, and could only explain any deficiency in the 
plant, if such there was, by the fact that two businesses were 
carried on at the same premises. He denied that he had disposed 
of any of the goods. 

Vaughan Williams, J. : 

I really do not see that there is any case at all here. The Jud^ent 
trustee appears to have misunderstood his proper remedy. The 
debtor has said that he has not disposed of any of this plant or stock. 
The trustee may have reason to suppose that that statement is untrue. 
If it is untrue the debtor may be prosecuted. But to try the man for 
such an offence and get him committed to prison under colour of 
his not having filed a proper account is a course which I shall not 
allow to be taken. The application must be dismissed with costs. 

Application dismissed. 

Solicitors : J. Scales dk Co., for the trustees. 

u 2 
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Bbfosb 

Mb. Justicb 

Vauohan 

WlLLIAMfl. 

1892. 

October 2^th 
and 27M. 



In re VANSITTART, Ex parte BROWN. 

Bcmkruptcy Act, 1883, section 47. 

Voluntary settlement — Gift of diamonds by hu^nd to wife within two years of 

bankruptcy — Claim of trustee — ** Settlement^' 

A present of diamonds by a husband to bis wife is a '^ settlement " on 
tbe wife witbin the meaning of section 47 of tbe Bankruptcy Act, 1883, 
and if tbe busband becomes bankrupt witbin two years afterwards, will 
be void as against bis trustee. 

Wbetber a gift of property will be set aside imder section 47, as being 
a voluntary settlement, would seem to depend on tbe nature and circum- 
stances of tbe transaction sbowing an intention on tbe part of tbe donor 
tbat tbe subject-matter of tbe gift sbould be preserved. 

Wbere tbe circumstances indicate tbat tbe preservation of tbe subject- 
matter of gift was not contemplated by tbe donor, section 47 will not apply. 



T, 



HIS was an Application by tbe trastee in the bankruptcy for an 
order declaring that certain articles of jewelry given by the debtor 
to his wife within two years of the bankruptcy, and pawntickets 
relating thereto, were the property of and belonged to the trustee, 
and should be handed over for the benefit of the creditors. 

The case raised a very important question as to the meaning of 
the word " settlement " in section 47 of the Bankruptcy Act, 1888, 
which provides : " (1) Any settlement of property not being a 
settlement made before and in consideration of marriage, or made 
in favour of a purchaser or incumbrancer in good faith and for 
valuable consideration, or a settlement made on or for the wife or 
children of the settlor of property which has accrued to the settlor 
after marriage in right of his wife, shall, if the settlor becomes 
bankrupt within two years after the date of the settlement, be void 
against the trustee in the bankruptcy, and shall, if the settlor 
becomes bankrupt at any subsequent time within ten years after 
the date of the settlement, be void against the trustee in the bank- 
ruptcy, unless the parties claiming under the settlement can prove 
that the settlor was at the time of making the settlement able 
to pay all his debts without the aid of the property comprised 
in the settlement, and that the interest of the settlor in such 
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property had passed to the trustee of such settlement on the 1892. 
execution thereof. ... (8) * Settlement ' shall for the purpose of In kb 
this section include any conveyance or transfer of property. j.^ paktb ' 

The bankrupt, Charles Goodrich Vansittart, formerly lived in Bkown. 
India, where he had entered into considerable speculations, and had 
also been concerned in the promotion of certain companies. 

Between December, 1890, and December, 1891, the debtor pur- 
chased diamonds of large value, which it was stated he presented to 
his wife. 

Shortly afterwards he became bankrupt, and the jewelry in 
question was now claimed by his trustee, on the ground (1) that 
the gift to the wife was not a real gift: and (2) that if the jewelry was 
really given it constituted a transfer of property within two years of 
the bankruptcy within the meaning of section 47, and was therefore 
void. 

Witt, Q.C. {Germaine with him) : for the trustee. 

My first point is, that on the evidence what was done was merely 
a mode adopted by the bankrupt to hold his property. He retained 
dominion over these presents, and as a matter of fact he pawned some 
of them for j£80, and on a subsequent occasion, when pressed by a 
bankruptcy notice issued by a firm of stockbrokers, he handed 
another set of diamonds to them, getting his wife to pledge that 
set to stay the bankruptcy notice, with authority to sell if necessary. 
The gifts were not a reality but were held by the wife in trust. 
But even if the jew^elry was really given, it constituted a transfer of 
property within two years of the bankruptcy, and falls within section 
47 of the Bankruptcy Act, 1888. I do not go so far as to say that 
if a man gave to his wife a simple birthday trinket, that could be 
called a settlement within the section. But if a man with no pro- 
perty buys diamonds which have a current value and gives them to 
his wife, it is a different matter. 

Yate Lee : for Mrs. Vansittart. 

The jewelry now sought to be recovered was really given on four 
occasions, including the birthday of the bankrupt's wife and the 
anniversary of their marriage ; and also on one occasion when a 
horse of the bankrupt, named Bomance, won its first race. Mr. 
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1892. Vaneitlart then gaye his wife a diamond bracelet, which was known 
In rb as the Bomance bracelet. The gifts were ordinary presents, and 

Van 8ITTART 

Ex parts' there is no evidence that they remained the property of the 
Brown, husband. These were people who were not in an obscure position ; 
they lived in good style, and Mr. Vansittart was sometimes known 
amongst the natives as the Gold King of India. My friend says 
this jewelry is worth d£l,000, but no evidence has been given of actual 
value, and there is no evidence that the gifts were not really made, 
and that they remained the husband's property. The presents 
were bond fide given, and there is no evidence of value. Then as 
to the other point, that this was a settlement within section 47. 
That section does not apply. This application is based on section 
47, aud is not made under the Statute of Elizabeth. Section 47 
refers to *' settlement," *' settlor," and " trustee of such settle- 
ment," and it is a perversion of terms to say that a section contain- 
ing those words ever contemplated a gift of diamonds by a man to 
his wife. (Counsel referred to In re Player^ Ex parte Harvey 
(No. 1), see ante, Vol. 11. p. 261, 54 L. J. Q. B. 553 : In re 
Player, Ex parte Harvey (No. 2), see ante. Vol. II. p. 265, L. E. 
15 Q. B. D. 682, 54 L. J. Q. B. 554.) Section 47 is aimed at 
property being settled on a trustee. Where there is no trustee, 
a pure gift to a person is not within the section, although it 
might be within the statute 13 Eliz., where the word **gift" is 
used. The only word used in the section is " settlement," and 
the Legislature never dreamt of its being applied to a case of 
this kind. 

Vaughan Williams, J. : 

As I am asked to put a construction on a section of the Act, I 
think I ought to consider it more closely, especially as at present 
I cannot quite follow the reasoning of the learned Judges in the 
two cases which were referred to. I will give judgment to-morrow 
morning. 

October 27th. 

Vaughan Williams, J. : 
Judgment. It is extremely difficult to extract from the decided cases any 
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clear definition of the transfers which will and which will not fall 1892] 
within the operation of this section. The section, as Mr. Justice j^ ki, 
Cave points out, has a history. The word " settlement " did not ^eT pI^tb' 
appear in the original statute, 1 Jac I. c 15, s. 5. The words used Bbown. 
there were : " Be it further enacted that if any person which hero- 
after is or shall be a bankrupt by intent of this statute, shall 
convey or procure or cause to be conveyed, to any of his children or 
other person or persons, any manors, lands, tenements, heredita- 
ments, offices, fees, annuities, leases, goods, chattels, or transfer 
his debts into other men's names, &c." In Kensington v. 
Chantler (2 M. & S. 36), Lord Ellenborough held that money 
did not fall within the section, which was confined to things which 
were the subject of conveyance, or capable of being conveyed or 
procured to be conveyed. Lord Ellenborough did not mean by 
this that the section only extended to land and did not extend to 
personal property. He meant apparently that the section did 
not apply to a gift of money, which, if given directly to the 
donee, could not have been intended to be preserved, and he 
seems to have mentioned the fact that money was not included 
in the words of the statute rather as an illustration that the 
statute was not intended to apply to gifts of personal property 
not intended to be preserved by the donee, than as a definition 
of the subject-matter intended to be the subject-matter of the 
section. 

I infer from this and other decisions on the same lines referred 
to in the text books that the judges so read the section as to make 
the application of it depend on the intention of the donor at all 
events to this extent, that the section did not apply to cases 
where the circumstances of the gift made it manifest that the 
subject-matter of the gift was not intended to be preserved by the 
donee as would be manifest in the case of a gift of money to a 
son to advance him in his business, or to a son for his 
maintenance. 

The words of the original section, so far as they affect the point 
under discussion, remained unaltered until 1869, when for the first 
time the word " settlement " was introduced into the Bankruptcy 
Statute, and substituted for the words which I have cited. Perhaps 
the object of the change was, on the one hand, to indicate that the 
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1892. eection was not intended to apply to transfers of property which 
IiTrb ^^^^ ^^^ nature and circumstances of the transfer, showed that the 
"V^wTTABT, donor did not contemplate the preserration of the actual subject- 
BsowN. matter of transfer by the transferee ; and, on the other hand, to 
indicate that the section did apply to the transfer even of 
money when the intention was manifest that the money should 
be preserved either in its original form or in some other 
form of investment. It is difficult to account for the use 
of the word *' settlement " in substitution for the word transfer 
or conveyance unless the Legislature intended to indicate 
something of this kind. This was what I understand Mr. 
Justice Gave to mean in the case of In re Player, Ex parte 
Harvey (see ante, VoL 11. p. 266), where he says : " The word 
to look at is * settlement.' It means that * settlement ' shall 
not be confined to ordinary formal settlements commonly so 
called, but may include any transfer of property. But settlement 
must be the end and purpose of the transaction, that is, the 
preservation of the thing, whatever its form, for the enjoyment of 
another person." 

Taking this view, I am afraid that a present of diamonds by a 
man to his wife is a present which I ought to hold was a settle- 
ment on the wife within the meaning of the section. It seems to 
me that, to use the words of Mr. Justice Gave, the purpose of the 
transaction was the preservation of the thing, whatever its form, 
for the enjoyment of another person. I think that the donor 
contemplated the retention by his wife of the present which he 
gave her. I should have held just the same if he had given 
her money to buy herself a present. It will be observed that 
in the other case of In re Player, Ex parte Harvey (see ante, 
Yol. II. p. 261), where the transfer of the shares was held to 
fiall within the section, the actual gift was of money to buy the 
shares* 

I wish to add that if I had to construe the section apart from 
previous decisions I am not at all sure that I should not have limited 
its operation to written transfers. I am not sure that this is not 
what Lord Ellekbobough meant in Kensington v. Chantler 
(2 M. & S. 86). But it is quite impossible at this time to 
introduce such a limitation into the section which up to the 
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present tims has never been introduced, at all events expressly, 1892. 
in any of the judgments in any of the decided cases. The i^Tkb 
result is, that the trustee must have the declaration asked for. ^4!1^^"»?J' 

' XiX PARTE 

£&OWN. 

Application allowed. 

Solicitors : R, dc E. Bastard, for the trustee. 

Sanderson, Holland <t Adkyn, for Mrs. Vansittart. 
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FBACnCE. 

M^'j™"oi ^ ^ HILTON, Ex PABTE MARCH. 

Vauohan 

Williams. Bankrwptey Act^ 1883, section 44. 

J 892. 

*-"*-' Property of haihkrupt — Res judicata — AssignmerU of hook debts by debtor — Inter- 
October 2^h pleader issue as to one debt in which trustee claimant— Sithsequent motion by 

trustee to set aside assignment — Estoppel, 

Shortly before the bankruptcy the debtor assigned to a creditor a large 
portion of his book debts, and proceedings being subsequently taken by 
the assignee to recover one of the debts so assigned, of the amount of j£27, 
the trustee in the bankruptcy gave notice to the pei-son from whom the 
amount was due that he claimed the debt. 

The money was paid into Court and an issue ordered to be tried as to 
the ownership of the debt, in which the assignee was plaintiff and the 
trustee the claimant. 

At the hearing of the issue the contention raised by the trustee was that 
at the time of the assignment the assignee had notice of an act of bank- 
ruptcy committed by the assignor ; but the issue was decided in favour of 
the assignee. 

On motion afterwards made by the trustee to the Bankruptcy Court to 
set aside the assignment on the ground that it was a fraudulent preference 
and also an act of bankruptcy as being an assignment of practically the 
whole of the debtor's property, the preliminary objection was taken that 
the matter was res judicata. 

Held : — That the objection must Ixi allowed : that there was nothing to 
prevent the allegations now made by the trustee from being i-aised at the 
trial of the interpleader issue, in which the true question was whether or 
not the title of the assignee of the debts could be defeat^id by the trustee 
in the bankruptcy ; and that that being so, the trustee was estopped from 
raising the question again on motion to the Bankruptcy Court 
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HIS was an Application by the trustee in the bankruptcy for an 

order declaring that a certain indenture bearing date December 
12th, 1891, by which the bankrupt purported to assign to one 
Schmaltz nearly the whole of his book debts in consideration of a 
past debt and of a present advance of ^£100, was void against the 
trustee ; or in the alternative that the said deed might be held to 
be security for the £100 only, and not in respect of the past debt. 



March. 
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Muir Mackenzie : for the trustee. 1892. 

My contention is, that this assignment is void as a fraudulent l^ «> 
preference and as an act of bankruptcy, being a transfer of the Ex parts 
whole of the debtor's property. The debtor was a trader, and he 
transferred practically the whole of his book debts to the 
respondent. 

Chitty : for Mr. Schmaltz. 

I have an objection which is in the nature of a preliminary 
objection, and, perhaps, I ought to take it now. My contention is 
that this matter has been already dealt with and is res judicata. 
Mr. Schmaltz claims under the assignment, and it is sought now 
to set that assignment aside. But on that assignment Mr. 
Sclivxaltz some little time back brought an action against the 
person owing one of the debts assigned to him amounting to j£27. 
The trustee also claimed the debt, and an interpleader issue was 
directed. That interpleader issue came before Mr. Justice Dat, 
and the same point was really raised as is raised in the present ap- 
plication. The learned judge then decided that the assignment 
was a good assignment. The question before the Court between 
the trustee and the respondent was tried in the interpleader issue, 
and it is not competent for the trustee having raised the question 
and fought it on .the interpleader issue to come at a subsequent 
date and fight it again here. There was no appeal from the judg- 
ment of Mr. Justice Day, and it is conclusiye in the matter. 
These debts were due to the debtor, and he for a consideration 
assigned them on December 12th, 1891. The petition was filed 
some two days afterwards, but I think the act of bankruptcy was 
committed on the day of the assignment. On the trustee inter- 
pleading in the action brought to recover one of these debts, the 
contention of the trustee was that the assignment was bad, and of 
Mr. Schmaltz that it was good. The terms of the issue were that 
'' the money be paid into Court, and that the plaintiff (Mr. 
Schm/iltz) and the claimant (the trustee) proceed to trial, the 
question to be determined being whether the plaintiff or the 
claimant is entitled to the money paid into Court." The issue was 
decided in the plaintifi^s favour, and the assignment held to be a 
good assignment. 
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1892. Mnir Mackenzie : 



Mauch. 



In rb The only point gone into before Mr. Justice Day was whether 

Hilton, '^ ^ ^ 

£x PAUTB the respondent Schvialtz had notice of the act of bankruptcy. The 
act of bankruptcy was a sale by the sheriff. It was alleged that 
the respondent attended the sale and bought certain things, and it 
was contended that he had notice of an act of bankruptcy. The 
question of fraudulent preference and whether the assignment was 
an act of bankruptcy as being a transfer of all the property was not 
raised at all. The doctrine of res judicata does not apply for two 
reasons. On the interpleader one debt only was the subject of the 
interpleader, and the trustee is not precluded from bringing the 
other book debts before your Lordship on this motion. As to the 
one debt of £27, 1 admit that that cannot be brought before the 
Court. But on the present motion the subject-matter is different. 
The trustee now seeks to set aside the whole assignmwt of the 
book debts on the ground that it was a fraudulent preference and 
an act of bankruptcy, as being an assignment of practically all the 
property. 

[Yaughan Wiluamb, J. : Can you find some authority to satisfy 
me that when the precise legal point has been determined between 
certain parties as to what is the legal effect of certain events you 
have now the right to come and litigate that question again 
because you say it is with regard to a different sum of money — a 
different subject-matter. lu the absence of authority, I shall at all 
events not allow you to raise the question as to the legal effect of 
the execution, advertisement and sale which has already been 
decided.] 

I will not press that point. But there is the other question of 
the assignment being a fraudulent preference and an act of bank- 
ruptcy, and I am entitled to raise that now. 

[Yaughan Williamb, J. : You might have raised the question of 
fraudulent preference and an act of bankruptcy on the interpleader 
issue.] 

Because the question of fraudulent preference was not raised, it 
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does not prevent the trustee from coming to the Bankruptcy Court. 1892. 
The grounds of relief are diflFerent. In the case of Hunter v. i^ its 
Stewart (4 De G. F. & J. 168) it was held that : '* The defence of e"'"^^;. 
res judicata cannot be sustained where the grounds of relief March. 
alleged by the bills in the two suits are different." In giving 
judgment in that case Lord Webtbury said : " . . . It is obvious 
that this case is entirely different from that which is set forth in 
the present record. The decision of the first does not involve the 
decision of the second. The rejection of the first case does not 
include or imply the negative of a single disputed proposition 
which is necessary for the support of the second. In the opinion 
of the judges delivered in the House of Lords by Lord Chancellor 
De Grey in the Duchess of Kingston's Case (Howeirs State Trials, 
538 note : 2 Smith's Leading Cases, 594, 4th ed.) it is said ' The 
judgment of a court of concurrent jurisdiction directly upon the 
point is as a plea, a bar, or as evidence, conclusive between the 
same parties upon the same matter directly in question in another 
Court.' But there has been no judgment upon the matter stated 
in this present record. One of the criteria of the identity of two 
suits in considering a plea of res judicata, is the enquiry whether 
the same evidence would support both .... In equity the plain- 
tiff must recover secundum allegata et probata, but here the allega- 
tions and equity of the one bill are different from the allegations 
and equity of the other .... It is indeed true that the case made 
by the second bill must be taken to have been known to the plain- 
tiff at the time of institution of the first, and might have been then 
brought forward, and it may be said, therefore, that it ought not 
now to be entertained; but I find no authority for this position in 
civil suits, and no case was cited at the bar, nor have I been able 
to find any, in which a decree of dismissal of a former bill has been 
treated as a bar to a new suit seeking the same relief, but stating a 
different case giting rise to a different equity." The facts I am 
now asking your Lordship to give a decision upon are different from 
those which were before the Court on the former occasion. It is 
not a question of notice of the act of bankruptcy to Mr. Schmaltz 
which now arises, but as to the intention of the debtor in making 
this assignment, and whether the assignment was not an act of 
bankruptcy as being a transfer of the whole property. 



290 



BANKBUPTCY REPORTS. 



1892. 

£z PAXTB 

Masch. 



[Yauohan "Williams, J. : Now, Mr. Chitty, what is said is that 
although there may be an estoppel as to snch matters as were gone 
into before, there is no estoppel as to snch matters as were not 
gone into although they might have been gone into before. Yon 
admit that the question of fraadnlent preference and the assign- 
ment being an act of bankruptcy were not gone into.] 

Chitty : 

The record must be looked at, and is an answer to that conten- 
tion. If the trustee could have shown on the record that the 
matters could not have been gone into, his position would be 
different. But here all the evidence would have been admissible 
before Mr. Justice Day, and I pray in aid what Lord Westbuby 
said, that you must look at the record. (Counsel referred to 
Flitters ?. Allfrey, L. R. 10 C. P. 29.) 



October 27th. 

Vauohan Williams, J. : 

Jadgmeni I did not give judgment in this case because I wanted to look at 
the authorities to find out if there was any case which would assist 
me in determining this case. I have looked at certain authorities 
and am unable to find any case which is directly in point. Under 
those circumstances I have only now to deliver the judgment which 
I was disposed to deliver yesterday. 

In this case there seems to have been an assignment which 
included various debts, and that being so the assignee of those 
debts was minded to demand payment of one of the debts which 
amounted to £27. But on the demand being made, the debtor &om 
whom the debt of £27 was due, said that he had received a notice 
from the trustee in the bankruptcy of the assignor of the debt, 
claiming the debt as part of the estate of the bankrupt. Under 
these circumstances an interpleader issue was ordered, and the in- 
terpleader issue in form was limited to that debt of £27, and did 
not extend to the other debts the subject of the assignment. The 
issue contained no limitation whatever of the title which the trustee 
was to be allowed to set up to the debt in question, and it was 
clearly open to the trustee when the case came to trial, to rely on 
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any of the gronnds which might substantiate his title as trustee in 1892. 
the bankruptcy of the assignor. In point of fact, when the case In rb 
came to trial, the only ground which was relied on by the trustee in ex^^jot 
the bankruptcy as supporting his title against the assignee of the Mahch. 
debt was that at the time of the assignment the assignee had 
cither express notice, or that which amounted in law to notice, of 
an act of bankruptcy committed by the assignor. That was the 
only question which was really tried ; and the case was tried out 
and was decided against the trustee. As against the trustee it was 
declared that the assignee of the debts had not notice at the time 
of the assignment of an act of bankruptcy committed by the 
assignor. I do not understand Mr. Mackenzie really to dispute 
that if this identical question, as to whether or not the assignee 
had notice of the act of bankruptcy, was attempted to be raised by 
the trustee in some litigation relating to some other debt included 
in the same assignment, the trustee would be concluded by the 
decision in the previous litigation from raising that question 
afresh. But whether or not Mr. Mackenzie intended really to rely 
on that point, I hold without hesitation that so far as that point is 
concerned, as to whether or not the assignee had notice of the act 
of bankruptcy at the time of the assignment, it is not open to the 
trustee to re-litigate that question with regard to any other of the 
debts which were the subject-matter of the assignment. 

But Mr. Mackenzie says, that even if he is not entitled to raise 
that particular question, which was in fact litigated with regard to 
this very instrument, yet that he is entitled now to raise other 
points which were not in fact litigated and determined in the 
the previous action. He says — and I think rightly — that the mere 
omission to raise a point in a previous action between the same 
parties does not preclude the party who might have raised the 
point, and did not, from raising it in a second action. It seems to 
me that in that contention he is right so far as it goes. That is 
the very point decided in Howlett v. Tarte (10 C. B. Bep. 813), and 
recognised in Davis v. Hedges (L. E. 6 Q. B. 687). That is to 
say, the estoppel which arises on an omission to plead is generally 
limited to the action in which the omission is made. If you fail to 
set up a defence you might have set up, it is held, by reason of the 
maxim Interest reijniblica ut sit finis litiitm^ that you cannot bo 
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1892. allowed in that action to say '' There is another point which I 
In rb might have raised and did not raise, but which will conclude the 
E^^jiStb '^^^^r* ^^^ I should like to raise it now." Really the onaission to 
Mabch. raise the point in that case does not preclude the party from rais- 
ing it on the ground on which he is precluded where there is an 
estoppel. It is not that he must be taken to have made an admis- 
sion of the point against him. He is precluded because it is to 
the interest of the State that litigation should come to an end. It 
seems to me, that in the present case, that which is urged against 
Mr. Mackenzie by Mr. Chitty, is not that he ought not to be 
allowed to re-open the case because he might have set up the points 
in a previous action and did not set them up, but that he might 
have set them up and did set them up — not literally and in fact, 
but set them up in point of pleading. In the case I alluded 
to it was in pleading. Where the pleadings are in such a 
form that it was not possible to raise the question, the con- 
clusion is that the estoppel is limited to the action in which the 
pleadings are. Here there was no omission in pleading. The 
form of the issue was such that it was competent for the trustee to 
have gone into the point which he failed to go into on the trial of 
the interpleader issue, and, as I understand, if a man has made a 
specific defence, and chooses not to support that by evidence, he is 
precluded from raising that point again, not because he is bound 
by reason of having made an omission, and it is in the interest of 
the State that litigation should come to an end — ^he is precluded 
not because he has made an omission, but because he has made an 
admission. The authorities are clear that if a man pleads a 
defence, and does not support it by evidence, he is precluded 
because he must be taken to have admitted the issue. Then is 
there any difference in a case like the present, where there are no 
pleadings, from a case where there are pleadings. .1 think there is 
no difference at all. The test is the test which was laid down by 
Lord Westbubt in Hunter v. Stewart (4 De G. F. & J. 168). On 
the pleadings — the issue — ^was this evidence admissible? If so, 
then it seems to me that the litigant having failed to give evidenco 
which he might have given, is precluded from raising the question 
again. He must be taken to have admitted eveiy issue he could 
have supported, and did not support, as if it were found against 
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him. I feel bound to deal with this case as if the trustee had set i ^2. 
forth a schedule of all the seotions of the Bankruptcy Act which ix um 
could in any way support his title. Under those circumstances I Ex^pIrth 
hold here, that Mr. Mackenzie is concluded by the former trial, and March. 
the trustee cannot be allowed now to raise any question which was 
open to him on the trial of the interpleader issue. 

I only wish to add that whether my judgment is right or not, 
this is a case where one would wish to support the estoppel if one 
could. In many cases one wishes the contrary, but in some few 
cases the merits are in favour of supporting the estoppel and this 
is one of them. The true question in the interpleader issue was 
whether or not the title of the assignee of these debts could be de- 
feated by the trustee in the bankruptcy. That being so it is only 
right that one trial should conclude the matter and it is not right 
that the trustee should come here and try to litigate it again. 

Application disinissed. 

Solicitors : Plunkett cC- Leader, for the trustee. 

Morten Cutler ct Co., for Mr. Schmaltz. 
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In be GURNEY & JENKINS, Ex parte HUGHES. 

Bepoub 
Mr. Justicb Bankruptcy Act, 1883, sectvm 44. 

Williams. Sale of goods — Stoppage in transitu — Goodt bought for shipment abroad— Delivery 
^ ' of goods to Dock Company — Terminaiion of transit. 

October TJth. 

A general rule with regard to the right of stoppage in transUu is, that 

if the goods have arrived at a break in their journey of such a nature that 

they wait for new orders from the purchaser to put them again in motion, 

to communicate to them another substantive destination, and without such 

orders they would continue stationary, the transitus is at an end. 

But where a place is fixed by the buyer to the seller as the ultimate 
destination of the goods, and d fortiori, if there is an express stipulation 
as to their destination in the contract of sale, the transit is not at an end 
until the goods reach that place of destination. 

In May, 1891, the following order was given by the debtors, who were 
East and West India Commission Merchants carrying on business in 
London, to a firm of manufacturers, " Please send invoice in duplicate by 
June 2nd, J. H. A. & Co., Trinidad. 500 Boxes," &c 

With this order were instructions to be handed with the goods to the 
superintendent of tlie London Docks : '* Superintendent London Docks. 
Please receive the undermentioned packages to be shipped on board the 
MacGarel Mark. J. H. A. & Co., Trinidad. 600 Boxes," &c. 

The goods were invoiced to the debtors, marked as above, for Mcu:Garel 
8.8. London Docks, and delivered to the Dock Company with the instruc- 
tions ; and a receipt drawn up by the vendors was signed by the Dock 
Superintendent as follows : '' London Dock Company. Bought of R. & Co. 
J. H. A. & Co., Trinidad. 600 Boxes, &c On account B. & G. Lime Street." 

In June, 1891, a receiving order was made against the debtors, and the 
goods being on their way to Trinidad, a notice was given to the managing 
owners of the MacGarel to hold the goods to the oi-der of the vendors ; 
but on the arrival of the ship, the Trinidad courts ordered the delivery of 
the goods to J. H. A. & Co. as holders of the bill of lading, who paid £75 
for them to the debtors' trustee. 

The vendors claimed this X75 on the grround that they had the right of 
stopping the goods in transit ; that their instructions were to ship to 
Trinidad ; and that at the time the notice to stop was given the goods had 
not reached their destination. 

Held : That on the evidence before it the Court was of opinion that no 
destination was fixed beyond the London Docks, and that the transit 
ended there. 

But that in any event the transit was determined when the receipt 
was given by the Dock Company ; that the purchasers then in 
fact got possession of the goods in such a way as to determine any transit 
to Trinidad, if such was originally intended ; and that the notice to stop 
was therefore ineffectual. 
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T1892. 
HIS was an Application by one Hughes, who traded as H. E. i^Tm 
Reynolds d Co., for an order that as against the trustee in the ^j^^^"^^ 
bankruptcy, the applicant was entitled to a sum of £75, being the Ex paktb 
price of certain goods purchased from him by the bankrupts, who 
traded under the style oi Barron dk Gibson. 

The applicant carried on business as an export tobacco-pipe and 
fire-clay manufacturer : and the debtors were East and West India 
commission merchants. 

On May 26th, 1891, the applicant's firm H. E. Reynolds d Co., 
received from the debtors, Barron d Gibson, an order for 500 boxes 
2 gross each Eeynolds' pipes, the invoice to be marked J. H. A. & 
Co., Trinidad. This order was in the following form : — 

Order. 

From To 

Barron & Gibson, Messrs. H. E. Reynolds & Co. 

23, Lime Street, E.C. 
London, 26th May, 1891. 

Please send invoice in duplicate by 2nd June. 

J. H. A. & Co., 

Trinidad. 
500 Boxes, 2 gross ea. Eeynolds' Pipes. 
By 2nd June. 

With the said order Messrs. Barron d Gibson handed to H. E. 
Reynolds d Co. shipping instructions addressed to the superinten- 
dent of the London Docks which were to be delivered to the London 
Dock Company with the goods. These instructions were as 

follows : — 

Superintendent, ^ 

London Docks. 

Please receive tlie undermentioned packages to be shipped on board the 

MacGareL 

Capt. 



Mark. 
J. H. A. & Co., 

Trinidad. 

May 26th, 189L 



600 Boxes, 
Clay Pipes. 

Barron & Qibson, 
23, Lime Street, E.C. 



On May 27th, 1891, Messrs. // . E. Reynolds d Co. invoiced the 

X 2 
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1892. goods to Messrs. Barron dt Gibson at the price of £75 net ; and on 

Iw^ SvLTLe Ist, 1891, the goods were delivered by Messrs. Reynolds^ van 

^JemYinr* together with the shipping instructions to the London Dock 

Ex PAHTB Company and the following receipt taken : — 

The original mauufacturers of Asbestos FueL 

London, Jane 1, 1891. 
London Dock Co. 

Bought of H. E. Reynolds & Co. 
Established 1770. 
Tobacco Pipe Manufactory and Fire Clay Works. 

Office and Works, 
245 & 243, Old Ford Road, Bow, E. 

J. H. A. & Co., 500 Boxes Pipes. Five hundred. 

Trinidad. Ss. MacGareL p Billing. 

On Ac. I Barron & Gibson, 

Lime Street 

Messrs. fl. E. Reynolds dc Co, were aware that the mark J. H. 
A. & Co., Trinidad, placed on the invoice and on the boxes of pipes, 
meant that the goods were for Messrs. Julian H. Archer d Co, of 
Trinidad, and were to be shipped to them; and they were also 
aware that the course of business between Messrs. Barron d Gibson 
and Messrs. Archer d Co. was that Messrs. Barron d Gibson 
purchased such goods for Messrs. Archer d Co. and charged a 
commission for so doing. Messrs II. E. Reynolds d Co. had 
previously sold numerous shipments of the same kind of goods 
which were consigned in like manner by Messrs. Barron d Gibson 
to Messrs. Archer d Co. and which were all marked in the same 
way J. H. A. & Co., Trinidad. As a matter of fact the goods now in 
question were invoiced by Messrs. Barron d Gibson to Messrs. 
Archer d Co. at the net sum of ;£76, adding freight, insurance, 
commission, &c. 

The steamship " MacGarel '* by which the goods were for ship- 
ment left the London Docks early in June, 1891, and was due to 
arrive in Trinidad about June 25th, 1891. 

On June 18th, 1891, a receiving order was made against Messrs. 
Barron d Gibson in the High Court ; and on June 15th, 1891, the 
solicitors of Messrs. II. E, Reynolds d Co. wrote to Messrs. 
Scrutton Sons d Co., the managing owners or agents in London of 
the *' MacGarel," giving them notice not to deliver the goods, and 
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requesting them to hold them to the order of Messrs. H. E. 
Reynolds dk Co. 

In reply to this letter Messrs. Scratton wrote stating that they 
could despatch a cable to Trinidad to stop the 600 boxes of clay 
pipes if they were paid the cost of so doing, and a letter of 
indemnity given to them in respect of any consequences on account 
of such action. This was acceded to by Messrs. H. E. Reynolds dc 
Co, and consequently on June 20th, 1891, Messrs. Scratton cabled to 
Trinidad and stopped delivery of the goods. 

The " MacGarel " arrived at Trinidad on June 29th, 1891, and 
Messrs. Archer d; Co, commenced proceedings as holders of the bill 
of lading of the said goods against the agents in Trinidad for the 
owners of the s.s. "MacGarel** and obtained an order for delivery 
of the pipes. 

On August 11th, 1891, the goods were delivered to Messrs. Archer 
d: Co, pursuant to the judgment of the Supreme Court of Trinidad, 
and the trustee in the bankruptcy received from Messrs. Archer dt 
Co. payment of the £75, the price of the said goods. 

The trustee declined to hand over this sum to the vendors and in 
consequence the present application was made to the Court, it being 
contended by Messrs. H, E, Reynolds dc Co, that as unpaid vendors 
they had the right of stopping the goods in transit, and that at the 
time the notice to stop the goods was given, they were on board the 
'' MacGarel" on the high seas and had not reached their destin- 
ation, and that the transit was not then at an end. 



1892. 
In hi 

GUSKBT ft 
^BNKOrS, 

£x FAKTB 
HUOHBS. 



Jones : for the applicant. 

The real question is whether the transit ended on delivery of the 
goods at the London Docks, or whether it lasted to Trinidad. My 
submission is that where a vendor by direction of the purchaser 
delivers goods to an agent with instructions to forward to a parti- 
cular destination, that destination is the end of the transit. In 
Bethell v. ClarU (L. E. 20 Q. B. D. 615 ; 57 L. J. Q. B. 302 ; 59 
L. T. 808; 86 W. R. 611), ** Goods having been purchased by 
merchants in London of manufacturers in Wolverhampton, the 
purchasers wrote to the vendors asking them to consign the goods 
' to the Darling Downs, to Melbourne, loading in the East Lidia 
Docks.* The goods were accordingly delivered by the vendors to 
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1892. carricFB to be forwarded to the ship. The vendors being subte- 

Iii BB quently informed of the purchasers' insolvency gave notice to the 

^JBiTKiNs*^ carriers to stop the goods, but too late to prevent their shipnaent on 

^n ,^^*" board the Darling Downs. The ship sailed with the goods on 

board for Melbourne, but before she arrived the vendors claimed 

the goods from the shipowner as their property. It was held that 

the transit was not at an end till the goods reached Melbourne, and 

therefore that the vendors had till then a right to stop them in 

transitu." (Counsel also referred to Ex parte Golding Davis dt 

Co., In re Knight, L. R. 13 Ch. Div. 628 ; 42 L. T. 270 : Lyons v. 

Iloffnung, L. R. 15 App. Cas. 391 ; 59 L. J. P. C. 79 ; 63 L. T. 

293.) 

Hanscll : for the trustee in bankruptcy. 

The transit ended when the goods were delivered at the docks on 
June 1st. The transit comes to an end as soon as the vendee 
comes into possession of the goods. Here that was so. In 
Ex parte Miles, In re Isaacs (L. R. 15 Q. B. D. 39 ; 54 L. J. Q. 
B. 566), '' A commission agent in London was employed by 
merchants at Kingston, Jamaica, to buy goods for them in 
England. He ordered the goods of manufacturers * for this mark,' 
there being in the mai'gin of the letter which gave the order a mark 
consisting of two letters, With * Kingston, Jamaica ' added. The 
manufacturers knew from previous dealings that this mark had 
been used by the Jamaica firm. The goods were to be paid for by 
six months' bills drawn by the manufacturers on the commission 
agent and accepted by him. On September 11th the commission 
agent wrote to the manufacturers, telling them to pack the goods 
and mark them with the mark previously mentioned, and to 
forward them to specified shipping agents at Southampton, for 
shipment by a particular ship ' advising thom with particulars for 
clearance.' On September 13th the manufacturers sent the invoice 
of the goods to the commission agent telling him, that they had 
that day forwarded the goods by railway to the shipping agents 
'with the usual particulars for clearance.' The same day the 
manufacturers wrote to the shipping agents, sending them the 
particulars of the goods, and adding 'which please forward as 
directed.* The particulars described the goods as marked with 
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In iiB 

GURKBY & 

Jenkins, 

£x PAltTB 
HUOUBS. 



the letters originally given by the commission agent, and the words 
' Kingston, Jamaica/ and numbered with specified numbers, bnt the 
columns for 'consignee' and 'destination' were left in blank. 
The cost of the carriage to Southampton was paid by the manu- 
facturers. On September 14th the commission agent sent to the 
shipping agents particulars of the goods, giving the name of the 
Jamaica firm as consignees, and stating the destination of the goods 
to be Kingston, Jamaica. The goods were shipped on the vessel, 
the bills of lading describing the commission agent as consignor, 
and the Jamaica firm as consignees. After the ship had sailed, but 
before her arrival at Jamaica, the commission agent stopped pay- 
ment, and the manufacturers, who had not been paid for the goods, 
gave notice to the shipowners to stop them in transitu. It was 
held that, as between the commission agent and the manufacturers, 
the transit was at an end when the goods arrived at Southampton, 
and that the notice to stop was given too late.*' (Counsel also 
referred to Kendal v. Marshall, Stevens dk Co., L. R. 11 Q. B. D. 
856 ; 62 L. J. Q. B. 313 ; 48 L. T. 591 ; 31 W. R. 597 : In 
re Bruno, Silva dk Son, Ex parte Francis dc Co., see ante. Vol. 
IV. p. 146.) 



Vaugbuln Williams, J. : 

I do not think any advantage will be gained by my reserving Judgment, 
judgment in this case. I am much obliged to counsel for the 
assistance they have afforded me and I will give judgment at once. 

In this case as in nearly all the cases of stoppage in transitu that 
which has to be determined is not so much a question of law as a 
question of fact. The ultimate decision depends on the view taken 
of the facts and not upon any doubt as to the law. Let us see what 
the law is, and then we must apply the facts of the case to it. 
Speaking generally, the right of an unpaid vendor is a right which 
continues in him, notwithstanding that he has parted with the 
property in the goods the subject matter of the sale, during the 
transit of the goods until they arrive in the possession of the 
purchaser. That being so, the first thing to ascertain in this case 
is, what was the transit of these goods ? And, secondly, whether 
the transit of the goods has been determined by any taking of 
possession by the purchaser. 
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1892. In arriving at a conclusion as to what was the transit of these 

In rb goods one has to look back a very long time. One has to look back 

^jESKUiB^ to the rule laid down by Lord Ellenbobough in Dixon v. Baldwen 

Ex PAHTB (5 East, 175). It was said there that the goods which in that case 

Hughes. 

were sent from Manchester to Hull for the purpose of being affcer- 
waids sent to Hamburg " had so far gotten to the end of their 
journey, that they waited for new orders from the purchaser to put 
them again in motion, to communicate to them another substantiye 
destination, and that without such orders they would continue 
stationary." That rule so laid down was alluded to by Lord Esher 
in Ex parte Miles, In re Isaacs (L. R. 15 Q. B. D. 39), relied upon 
by Mr. Hansell, and was also alluded to by Lord Ebheb in Bethell v. 
Clark (L. R. 20 Q. B. D. 615) relied upon by Mr. Jones, and in both 
cases Lord Esueb emphatically affirms the rule laid down by Lord 
Ellenbobough in Dixon v. Baldwen (5 East, 175) as being the 
rule still in force. I have to see therefore in the first place, whether 
applying that rule these goods come on one side of the line or the 
other. What is the rule ? It is that the goods will not continue 
in their transit so as to be subject to a stoppage in transitu if they 
have arrived at a break in the journey of such a sort that there will 
be required new orders from the purchaser to put them again in 
motion, to communicate to them another substantive destination, 
and that without such orders they would continue stationary. 
That rule is expressed in Bethell v. Clark (L. R. 20 Q. B. D. 615) 
by each one of the learned judges who delivered judgment. Lord 
EsHEB contents himself with simply repeating Lord Ellen- 
bobough's words. Lord Justice Fby says " If the delivery be to 
an agent to hold for the vendee or to await further instructions for 
the dispatch of the goods, then no doubt the transit is at an end ; 
but where it is only to an agent or agents whose sole duty it is to 
transmit the goods, then however many agents' hands the goods 
pass through, while they are in the hands of any of such agents, 
the trausitus continues.*' And Lord Justice Lopes says "If the 
goods have so far reached the end of their journey, that they wait 
for new orders from the purchasers to put them again in motion, to 
communicate to them another substantive destination, and that 
without such orders they would remain stationary, the transitus is 
at an end. But where a place is fixed by the directions given by 



HIGH COURT OF JUSTICE. 801 

the buyer to the seller as the ultimate destination of the goods, 1892. 
and a fortiori if there is an express stipulation as to their destina- Ik re 

tion in the contract of sale, the transit is not at an end until the j^^^^x^s 

goods reach that place." Ex paktb 

^ '^ Hughes. 

Now in the present case, the first thing to ascertain is whether 
or not there was a destination fixed by the instructions to the 
vendors at any time before the transit commenced. It does not 
matter whether the directions were given at the time of the order 
or at a later period, previous of course to the commencement of 
the transitus. I feel some difficulty in saying that there was 
any destination fixed here other than the London Docks, because 
the order itself fixes no destination at all. The order says, ''Please 
send invoice in duplicate by 2nd June, J. H. A. & Co., Trinidad : 
500 Boxes 2 gross ea : Reynolds' Pipes, by 2nd June." Then it is 
suggested that the second document, the shipping instructions 
handed with the order, amounted to a communication to the vendors 
of a destination. That runs, '' Please receive the undermentioned 
packages to be shipped on board the ' MacGarel.' Mark J. H. A. 
& Co., Trinidad : 600 Boxes Clay Pipes," &c. It is very difficult 
to imagine but that there must have been some further instructions 
given by somebody to fix the destination of these goods. The 
mere fact that goods should be shipped on board the '' MacGarel " 
appears to be totally inadequate instructions from a business point 
of view, and I do not doubt that there were other instructions. 
But I have no evidence of any instructions, and it seems to me on 
this point that the onus is rather on the purchasers than on 
the vendors. Therefore, I shall assume as against them, that there 
were in this particular case no fresh instructions actually given. 
But, on the other hand, the document falls far short of what one 
would expect to find is the communication by the purchasers to the 
vendor of the destination to which they wish the goods to be sent. 
On the whole, I have come to the conclusion that the facts bring 
the case within Ex parte Miles, In re Isaacs (L. R. 15 Q. B. 
D. 89), rather than within Bethell v. Clark (L. R. 20 Q. B. D. 615). 
I am inclined to think that no such destination was given to these 
goods in the first instance as to enable one to say that the goods 
were destined for a transit further than the London Docks. But 
I confess I do not arrive at this conclusion with any great degree of 
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18!)2. confidence. There is a good deal to be said on both sides. The 

liTvs evidence is really incomplete, and the conclusion at which I have 

^wnTwii* arrived is, in consequence, not a very confident one. But on the 

Kx TAun whole I am inclined to think that, in this case, there was in the 

UUOHES. 

first instance no transit fixed beyond the London Docks. 

Be that how it may, however, I do not think I have to decide 
the case on that unsatisfactory ground — because it is unsatisfactory 
to have to decide a case on what is incomplete evidence. It seems 
to me that whatever may be the true view of the facts of this case, 
as to whether there was a destination fixed beyond the London 
Docks, or as to whether the goods would have had to wait at the 
London Docks for new orders of the purchaser to put them again 
in motion, to communicate to them another substantive destination, 
and without such orders they would continue stationary ; yet in the 
present case, it seems to me, that the purchasers did in fact get 
possession of these goods in such a way as to determine the origi- 
nally intended transit — if there were such a transit — to Trinidad, 
and not to the London Docks. The purchasers thought fit to send 
to the vendors a document containing instructions for forwarding 
these goods — notinstructions addressed to the vendors, but addressed 
to the superintendent of the London Docks. The purchasers were 
not content that instructions should be given by the vendors to the 
superintendent in their name. They were put into writing, ad- 
dressed to the superintendent and signed by Barron & Gibson, and 
Mr. Jones admitted that if that document had been forwarded direct 
to the London Docks instead of being sent through the vendors, 
his case would not be arguable. But the purchasers chose to frame 
their instructions in this way, and the vendors on receiving the 
instructions prepared a document addressed to the London Dock 
Company, and signed on account of Barron & Gibson. The 
meaning of that is, that the vendors read the instructions which 
they wore asked to forward to the superintendent as instructions 
to the superintendent from the purchasers. That document was 
duly signed by the superintendent. I do not know whether the ship 
was in port at that time. I doubt it. The bills of lading, I was 
told, were forwarded on June 9th — I was not perhaps quite accurate 
in saying there was no evidence of any fresh instructions — and I 
will not assume the ship was in dock on May 26th. It is plain 
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that if the ship was not then loading, the Dock Company would 
have charge of the goods as warehousemen — as custodians for the 
purchasers, and in such case the receipt prepared hy the vendors 
was the proper receipt to give. Under those circumstances, I 
should not be right in drawing the conclusion that the superin- 
tendent was one of a series of agents concerned in the transmission 
of the goods. I think the London Dock Company was an agent 
to take charge of these goods for the purchasers until they could 
be shipped. I think that whatever the original intention might be 
as to the transit to Trinidad, the transit was in fact concluded the 
moment the receipt was given. I therefore hold that there was no 
stoppage in transitu, and the motion must be dismissed with costs. 
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Application dismissed. 



Solicitors : Murray, Ilutchins d Stirling , for the vendors. 
Davidson dk Morris^ for the trustee. 
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nBFORi In re SMITH, Ex parte MASON. 

Mk. Justiub 
Vauohan Bankruptcy Act, 1883, sectiom 9 d: 70. 

1892, Receiving order — Debtor in arrear for gas — Supply discontinued by company — 
Oclob0r^2Sth Claim of official receiver to liave supply continued withouJt payment of arrears 

—Metropolis Gas Act, 1860 (23 dc 24 Vict. c. 125), sections 14, 17, ds 19— 
Gasworks Clauses Ad, 1871 (34 * 35 Vict. c. 4l), section 11. 

At the date of the receiving order the debtor was in arrear in respect of 
the gas used in his business, and the supply was cut off by the Gas 
Company, who refused to continue the supply, although requested to do 
so by the official receiver, until the arrears in question were paid. 

The official receiver eventually paid the arrears under protest. 

On motion made to the Court by the trustee in the bankruptcy for 
repayment of the sum so paid, 

Held: — That the official receiver was not owner or occupier of the 
premises within section 11 of the Gas Act, 1871, and had therefore no 
right to demand a supply of gas from the company ; and that the motion 
of the trustee must fail. 



T: 



HIS was an Application by the trustee in the bankruptcy for the 
repayment to him of the sum of £178, paid under protest by the 
official receiver to the South Metropolitan Gas Company. 

The case raised an important question as to the position of the 
official receiver where a debtor at the time when the receiving order 
is made against him is in debt in respect of his gas. 

The debtor John Smith was the owner of the Bon Marche at 
Brixton, where he employed over 800 hands and used a large 
amount of gas. 

The receiving order was made against the debtor on February 

22nd, 1892. 

The debtor was in arrear for his gas for the quarter ending 
Christmas, 1891, in the sum of £173 due to the South Metropolitan 
Gas Company ; and on February 20th, 1892, he had drawn and 
sent a cheque for that amount to the Company. 

This cheque was not presented at the bank until February 24th, 
1892, after notice of the receiving order had been given to the 
bank, and payment ^vas in consequence refused. 

An official of the gas company thereupon called at the debtor's 
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premises and informed him that if the cheque was not paid he had 1892. 
orders to cut off the gas. The debtor was unable to pay and the In rk 
gas was accordingly disconnected. Ex parte 

The official receiver was immediately informed of this fact by the Mason. 
debtor and a messenger despatched by him with a letter requesting 
the company to continue the supply of gas until further notice and 
guaranteeing payment therefor ; but the gas company declined 
to reconnect the gas unless and until cash was given for the 
cheque. 

The official receiver ultimately paid the ^^178 arrears under 
protest, and application was now made by the trustee in the 
subsequent bankruptcy of the debtor for its repayment, there being 
also a further claim in the notice of motion for damages by reason 
of the £Eict that owing to the action of the gas company the 
premises were obliged to be closed on the evening of February 24th, 
but this part of the case was not entered into. 

Tindal Atkinson, Q.C. {Muir Mackenzie with him) : for the 
trustee. 

The question really turns on the construction of certain sections 
of the Gas Acts. 

[Yaughan Williams, J. : Entirely so I should think. There is 
nothing to compel the company to supply gas at common law. 
You must find something in the Act which compels them to 
do so.] 

By section 11 of the Gasworks Clauses Act, 1871, it is provided 
that, ** The undertakers shall upon being required so to do by the 
owner or occupier of any premises situate within twenty-five yards 
from any main of the undertakers, or such other distance as may 
be prescribed, give and continue to give a supply of gas for such 
premises under such pressure in the main as may be prescribed, 
and they shall furnish and lay any pipe that may be necessary for 
such purpose*' subject to certain conditions therein specified: 
'' Provided always that the undertakers may after they have given 
a supply of gas for any premises by notice in writing require the 
owner or occupier of such premises within seven days after the 
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1892. date of the service of such notice to give to them security for 
In BB the payment of all moneys which may from time to time become 
Ex*PAJiTB ^^® ^ them in respect of such supply in case such owner or 
Masok. occupier has not already given such security, or in case any 
security given has become invalid or is insufficient, and in case 
any such owner or occupier fails to comply with the terms of such 
notice the undertakers may if they please discontinue to supply 
gas for such premises so long as such failure continues." The 
particular words to be looked at are the words "owner or occupier." 
I admit that I do not think the official receiver can be said to be 
" owner " of the premises any more than he could be said to be a 
new incoming tenant who is specially relieved from liability for 
arrears by section 89 of the Act. But the official receiver may 
fairly be said to be the " occupier/' and if he was the occupier of 
the premises he had a right to demand a supply of gas and the 
company was bound to supply it. The position of the official 
receiver is defined by section 70 of the Bankruptcy Act, 1883. 
He is the person to manage the business and if he thinks fit he 
can go and occupy the premises between the making of the 
receiving order and the appointment of a trustee. 

[Yaughan Williams, J. : Unless you mean to suggest that the 
word " occupier " has a special meaning in this Act I think it 
would be a very dangerous thing to say that the official receiver was 
an occupier in the sense of all the Acts relating to the Metropolis. 
Some of those Acts throw very onerous duties on the occupier 
and you would in that case be placing a heavy burden on official 
receivers.] 

I limit my contention to the question of gas, and in this section 
the word "occupier" may fairly be used with regard to the 
position of the official receiver. The debtor no longer manages the 
business and may even leave it. (Counsel also referred to the 
Metropolis Gas Act, 1860, sections 14, 17, & 19.) 

Herbert Reedf Q.C. {Mellor with him) : for the South Metro- 
politan Gas Co. 

The status of a person against whom a receiving order is made 
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has been decided. His property is not divested. In the case of 1892. 
Rhodes v. Dawson (L. R. 16 Q. B. D. 548 ; 55 L. J. Q. B. 184 ; i^^^ 
84 W. R. 240) the Court of Appeal held that a receiving order Ex^'pIrw 
made under the Bankruptcy Act, 1883, does not divest the debtor Mason. 
of his property. In the present matter the consideration of the 
Gas Act is really conclusive. The official receiver cannot in any 
sense be called an " occupier." 

Yaughan Williams, J. : 

I have come to the conclusion in this case that the gas company Judgment, 
are right in their contention and that the trustee is wrong. No doubt 
if the matter were to come before the Legislature again very strong 
arguments would be urged for acquiring some provision to enable a 
receiver under the circumstances of this receiver to insist on a 
supply of gas without paying the arrears of the debtor against 
whom the receiving order has been made. But I have no right to 
strain the Act of Parliament and to insert into it by construction 
provisions which are not there in fact. It is conceded that the 
official receiver is not entitled to call on the gas company to supply 
him with gas unless he is an occupier or owner within the meaning 
of section 11. It is also conceded that there cannot be two owners 
or occupiers of the same undivided premises at the same time. 
That being so it is plain the official receiver cannot claim the supply 
of gas as such official receiver, unless he can say that the occupa- 
tion of the debtor has determined. It is plain that the occupation 
of the debtor has not determined. The case of Rhodes v. Dawson 
(L. B. 16 Q. B. D. 548) shews that his estate is unaltered by the 
making of the receiving order. The same premises continue to be 
vested in him as before. But it was further said that the contract 
had been put an end to. I do not agree to that. Therefore we 
have it that the estate remained the same and the contract 
remained the same, and by that it seems to me that the occupation 
of the debtor remains the same. I do not know whether there 
might be a possible case where, for example, the debtor might 
have absconded and might leave the premises vacant under such 
circumstances as that he would no longer be occupier. But there 
is no suggestion of any such thing here, and the debtor was 
occupier in fact notwithstanding the making of the receiving order 
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1892. and consequent appointment of the official receiver by yirtae of the 
In r« statute. The motion of the trnstee must therefore be refused. 

Smith, 

Mabon. Application dismissed. 

Solicitors : T. A. Barf rum, for the trustee. 

flicklin, Washington d- Pasmore, for the South 
' Metropolitan Gas Co. 
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COURT. 

In re POLLITT, Ex parte MINOR. Before 

Vaughan 

Bankruptcy Act, 1883, Section 4, suh-section 1 (a), aiid Section 38. ^^and^' * 

Costs of solicitor — Payment by debtor to solicitor to secure services in preparing l^nj* ' 
b.ilance sheet and calling meeting of creditors — Execution of deed of assignment „^v^* 

by debtor — Act of bankruptcy — Subsequent services rendered by solicitor— November lih 
Right of trustee in bankruptcy to repayment, ^^^ ^^** 

The decision in the case of In re Sinclair, Ex parte Payne (see arde. 
Vol. II. p. 255; L. R. 15 Q. B. D. 616), by which money bond fide paid 
by a debtor to his solicitor for expenses in opposing bankruptcy proceed- 
ings cannot be recovered back by the trustee, will not be extended. 

Money paid by a debtor to his solicitor to meet the expenses of calling 
creditors together with the view of making arrangements with them 
cannot, therefore, be retained by the solicitor in respect of services 
rendered after act of bankruptcy. 

The debtor, who was then indebted to his solicitor in the sum of ^£40, 
consulted the solicitor as to his position, with the result that it was 
resolved that a balance sheet should be prepared and a meeting of the 
creditors called. 

The solicitor declined to act for the debtor on credit, and a sum of ^£15 
was accordingly paid by the debtor to the solicitor to secure his services in 
the matter. 

After services to the amount of about £^ had been rendered the debtor 
committed an act of bankruptcy by executing a deed of assignment for the 
benefit of his creditors, upon which he was subsequently made bankrupt. 
On application by the official receiver as trustee in the bankruptcy, the 
County Court judge refused to allow the solicitor to retain the balance of 
£\2 in respect of services rendered after the act of bankruptcy, and 
directed him to hand it over to the trustee. 

Held : — That the circumstances under which the payment by the debtor 
to the solicitor was made did not create a necessity such as would arise in 
the case of a payment to defend a debtor from a bankruptcy petition 
which had been presented against him ; and that the solicitor was not 
entitled to retain the money in payment for services rendered after the 
act of bankruptcy was committed. 

That the solicitor was not entitled to set-off the balance in his hands 
against the old debt of ;£40 which was owed to him by the debtor. 



T, 



HIS was an Appeal &om an order of the jadge of the County 
Court at Manchester, by which he directed the appellant to pay to tho 
official receiver as trustee in the bankruptcy the sum of £12 8s. id. 

M.B.— VOL. IX. Y 
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1892. The appellant Mr. P. S, Minor was a solicitor carrying on 

In liB business at Manchester, and had acted in that capacity for the 
Ix^vIZe debtor Pollitt, who in December, 1891, was indebted to him in a 
MiKoa. gum of over £40 for costs. 

On December 11th, 1891, the debtor called on the appellant for 
the purpose of consulting him in respect of his affairs, with the 
result that it was decided that a balance sheet should be prepared 
by an accountant, and a meeting of the creditors called. 

Under the circumstances Mr. Minor declined to act for the debtor 
on credit, and unless the costs which would have to be incurred in 
the matter were secured to him ; and consequently on December 
12th, 1891, the debtor paid to the appellant the sum of £15. 

On that day the debtor executed a deed of assignment for the 
benefit of his creditors, which constituted the act of bankruptcy 
alleged in the petition which was afterwards presented against 
him. 

On the application of the official receiver as trustee in the bank- 
ruptcy, the County Court judge directed the appellant to pay over 
the sum of £12 8^. 4d, which he claimed to retain in respect of 
services rendered after the act of bankruptcy had been committed, 
the balance of £2 168. 6d. being the only costs incurred before that 
date. 

Herbert Reed, Q.C. {Shearman with him) : for Mr. Minor. 

The case is one of very great importance to solicitors. If a 
debtor who wishes to consult his solicitor as to his affairs and the 
advisability of calling his creditors together cannot pay him money 
for services which the solicitor can retain, a man will be precluded 
from obtaining any assistance. The case really falls within the 
principle laid down in In re Sinclair^ Ex parte Payne (see ante^ 
Vol. n., p. 255, L. K 15 Q. B. D. 616), where it was held that 
money paid by a debtor to his solicitor to oppose a bankruptcy 
petition could be retained. After the £15 was paid, work was done 
by the solicitor more than sufficient to exhaust the whole of that 
sum. (Counsel also referred to Ex parte Dewhurst, In re Vanhhe^ 
L. B. 7 Ch. App. 185 ; 41 L. J. Bank. 18 ; 25 L. T. 751.) 

[Wright, J. : The case of In re Sinclair, Ex parte Payne (see 
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ante, Vol. n., p. 255), appears to have been rather doubted in In re 1892. 
Spackman, Ex parte May (see ante, Vol. VII., p. 100).] In rb 

POLLITT, 
£x PARTB 

That is really only obiter of the Master op the Bolls. Minor, 
Solicitors must be entitled to secure themselves in this way, other- 
wise no debtor who wishes to consult his creditors will be able to 
get a solicitor to assist him. Further, I say, in any event the 
solicitor is entitled to retain the money as a set-off to the old debt 
of £40, which was owed him by the debtor. At the commencement 
of the bankruptcy there was such a dealing between the parties as 
to entitle the solicitor to set this money off against the £^0 due to 
him. 

Muir Mackenzie : for the ofiScial receiver. 

The Courts have expressed the opinion that the decision of In 
re Sinclair, Ex parte Payne (see ante, Vol. II., p. 255) ought not 
to be extended. In In re Spackman, Ex parte May (see ante, Vol. 
VII., p. 100, L. E. 24 Q. B. D. 728), both Mr. Justice Cave and the 
Masteb of the Bolls dealt specifically to that effect with that 
case. This money was not paid by the bankrupt to resist proceed- 
ings but to enable him to commit an act of bankruptcy. The 
other contention as to set-off is really decided by Stumore v. 
Campbell (L. R. 1892, 1 Q. B. 814 ; 40 W. B. 101). 

Vaughan Williams, J. : 

I am of opinion that this appeal must be dismissed. The Judgmeut. 
material facts of the case are these : The bankrupt being in 
dij£culties consults his solicitor. At the very moment when he 
consults his solicitor he is in difficulties, and at the time he 
consults his solicitor he is indebted to him in the sum of £40 for a 
bill of costs. And the solicitor thereupon says " I shall not give 
you my services unless you pay me for the work I am about to do 
for you." It is common ground that the solicitor made no bargain 
whatever as to being paid or secured for the work he had already 
done. All that he demanded was that a sum of money should be 
deposited with him in order to secure future services which he was 
to perform. Now this money was deposited, I think on December 
11th or 12th, but the date is not very important, and after the 

Y 2 
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1892. money had been deposited it seems to be common ground between 
In KB ^^^ appellant and the respondent, that a few services were rendered 
Ex^^AKTB ^^^<5^ accounts for the difference between the £15, and the 
Minor. £12 Ss. 4d. which is the money in question. After the services 
had been rendered to that extent the bankrupt committed the act of 
bankruptcy upon which the petition is based, and on which the 
adjudication went — that is to say, he assigned the whole of his 
property for the benefit of his creditors, and in the result he was 
made bankrupt. Subsequently to this act of bankruptcy and of 
course with full knowledge of it the solicitor rendered further 
services to an extent which we may take for the purpose of this 
case although there has been no taxation exceeded the balance of 
the i>15 amounting to £12 8s. ^d. remaining in his hands, and he 
says that he is not accountable to the trustee for that balance, but 
that he is entitled to keep it in his hands for the purpose of paying 
himself the amount that is due to him in respect of those services 
and alternatively he says, that if he is not entitled to do that, he is 
entitled to keep it for the purpose of repaying himself 2>ro tanto the 
old debt of £40. In my judgment he has neither the one right nor 
the other. It is admitted here that the payments were made 
subsequent to an act of bankruptcy. It is admitted that primd 
facie at all events the trustee is entitled to have the balance handed 
over to him, and why is it suggested in this case that he is not en- 
titled to have it handed over to him ? It is suggested that he is not 
entitled to have it handed over to him by reason of the decision in 
In re Sinclair, Ex parte Payne (see ante, Vol. II., p. 255). 

Now the decision in Sinclair's Case was this, and this only — that 
where proceedings are being taken against a man to make him a 
bankrupt, the legal necessity — if I may use the term — compels the 
Court to say that that sum of money which a man expends in defend- 
ing himself, and in trying to avoid an adjudication in bankruptcy, 
must be allowed to be taken by the solicitor who has defended him, 
otherwise a debtor when attacked would be defenceless. He would 
be unable to get anybody to resist the bankruptcy, because anyone 
would say, '^ I cannot help you, because if I help you and you pay 
me and it turns out you have committed an act of bankruptcy, 
which it is alleged you have committed, I shall have to give back 
the money to the trustee.*' And by reason of that legal necessity 
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this exception has been established. Although as a matter of ^^^^- 

authority it was first established, perhaps, by this judgment of Mr. In rb 

Justice Cave in In re Sinclair, Ex parte Payne (see aiite, Vol. 11., p. ex pabtb 

255), yet I may say of my own personal knowledge, the practice was Minoe. 

acted on more than twenty years ago. I remember the practice 

being acted on in the Bankruptcy Courts in Basinghall Street. 

But that decision, arising as it does on the necessity, is not to be 

extended. We haye the statement of Mr. Justice Cave himself in 

the passage which Mr. Mackenzie has called our attention to at 

page 105 of the report of In re Spademan, Ex parte May, in the 

seventh volume of Morrell's Bankruptcy Cases, that this decision is 

not to be extended. What he says is this : " It seems to me here 

also impossible to say that what the appellants did was a necessity 

within the rule laid down in In re Sinclair. They were engaged 

in doing the same thing as a trustee under a deed of arrangement. 

They were trying to make arrangements to avoid bankruptcy and to 

withdraw the estate from the Bankruptcy Court, and we never held 

that a man engaged in so domg is justified in charging the estate with 

costs incurred in that way." That is what has been done in the 

present case, so that it is not only that Mr. Justice Cave says, as I 

shall show presently, in his judgment that the principle of In re 

Sinclair is not to be extended, but he takes this specific case and 

says whatever other extension there may be, there is not to be this 

extension, and he says it in plain terms. He goes on '^ It would 

be still more monstrous if solicitors who are not trustees under a 

deed, and must be presumed to know the law, should be allowed to 

spend the money of the trustee in trying to get creditors together, 

and avoid proceedings when it would not be allowed in the case of 

an ordinary trustee. This case does not fall within the principle 

of In re Sinclair, and for my part I am not prepared to extend that 

case in either of the directions contended for beyond the limit laid 

down there." And when Lord Esheb comes to deliver his judgment 

in the Court of Appeal in the same case of J7» re Spackman, having 

already in the course of the argument somewhat questioned — 

although he does not seem to have dissented or persisted at the 

end in his criticism — but having somewhat questioned the decision 

in In re Sinclair, he concludes his judgment by saying that he 

agreed with Mr. Justice Cave that the principle of In re Sinclair 
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1892. is not to be extended. This is not the first time that this attempt 
Is KB bas been made. There is a case which was decided in 1887 of In 
Kx FAUTB ^^ Forster, Ex parte Rawlings (see ante, Vol. IV., p. 292), in which 
MiKOR. really the same attempt was made which it is attempted to make 
here, and it failed. There, in August, 1885, A. executed a deed of 
assignment in which he vested his estate in B. as trustee for 
creditors. Part of the estate was realised. On October 28th, 1885, 
a petition was presented against A., the act of bankruptcy being 
this deed of assignment. On October 81st B., the trustee, under 
the deed paid £20 Is, 8(2. to his solicitors for costs incurred in con- 
nection with the deed. On January 20th, 1886, the receiving 
order was made, and B. handed over to the official receiver what he 
had realised less the sum paid in costs to his solicitor. On a 
motion by the trustee in bankruptcy that B. might bo ordered to 
pay over to him the dG20 7a. 8^. paid to the solicitors, it was held 
that B. was not entitled to hold the sum, but must hand it over to 
the trustee in bankruptcy. It is true that the motion was made 
against the trustee, the person who made the payment, but if the 
judgment is looked at it will be seen that the money would equally 
have been recoverable from the trustee who made the payment or 
from the solicitor who received the money. 

With regard to the question of set-off, I only wish to say this, 
that according to the case of the appellant himself this £15 was 
deposited for a particular purpose, that is to say to secure due pay- 
ment of the services to be rendered, and to attempt to apply that 
money to other services which had been rendered in the past is to 
misapply the money. As long ago as 1867, 1 think it was, the late 
Mr. Justice Willes, in the case of Turner v. Thomas (L. R. 6 C. 
P. 610), which was decided in the Court of Common Pleas, held that 
a man cannot create either a set-off or a right based on mutual credit 
by a wrongful act, and to my mind it is plain that to attempt to use 
a security which has been specifically given for a particular purpose 
to secure another and a different debt is an attempt to do a wrong. 
In my judgment that part of the argument must fail for two reasons. 
First, because it is an attempt to create a security by doing it 
wrongly, and the second, because the parties are not the same, the 
rights are not mutual. In order to constitute this a set-off or 
counterclaim at all you have to treat one party as a solicitor, and 
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his client as being a banknipt, and at the same time you have to 1892. ' 

consider the creditors of the bankrupt. That would be impossible, i^Trb 

and I think this appeal must be dismissed with costs. e^^parib 



Minor. 



Wright, J. : 

I am of the same opinion. As to the first point the case of 
In re Sinclair, Ex parte Payne (see ante, Vol. II. p. 255), is the 
only one particularly referred to, and that is not in point, and there 
is an authority for saying that it ought not to be extended. 

Then on the other point of the set-ofi*, I confess I feel rather 
more difficulty, but I agree in the conclusion at which my Brother 
has arrived. I doubt very much whether there were mutual debts 
or credits or dealings at all. This money was deposited for a specific 
purpose to be applied prospectively for work to be done of a 
particular kind, and I think the very nature of the case made it 
impossible that that work could be done legally, and that the 
section is not applicable. And further, I do not think that any 
thing has become due, because at the particular date it was not 
certain that the money ever would become due to the sohcitor 
from the bankrupt, if work was not done then it would not be due 
to him. I agree therefore on both points. 

Appeal dismissed. 

Solicitors : NicJiolson dk Crouch^ agents for P. S. Minor, Man- 
chester, for the appellant. 
The Solicitor to the Board of Trade, for the official 
receiver. 
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DI VISIONAL PE ACTICE. 

OODKT. 

V^Au'o''^ In re smith, Ex parte EAEL OF DENBIGH. 

Williams, J., 

AND 
WlUQHT, J. 

1892. Notice of appeal— Omission to state grounds of appeal in notice — Preliminary 
Nov^mClUh. objection to hearing of appeal. 



Regulation of February ISth^ 1890. 



Every notice of motion by way of appeal ouglit to state the grounds on 
which it is contended that the oixler appealed from is erroneous. 

On the hearing of an appeal from an order made in the County Court 
the preliminary objection was taken that no grounds of appeal were stated 
in the notice of appeal as was required by a Regulation issued by the 
Court on February 18th, 1890. 

The Court expressed the opinion that, although the objection could not 
be allowed so as to entitle the respondent to have the appeal dismissed, 
yet the grounds of appeal ought to be stated in the notice as prescribed by 
the Regulation ; and if in any case the grounds of appeal were not given 
and the respondent was taken by surprise, the hearing of the appeal would 
be postponed on such terms as to costs as might appear to be right under 
the circumstances. 



T 



HIS was an Appeal from an order of the judge of the County 
Court at Leicester, by wHich he directed the appellant to pay over 
to the trustee in the bankruptcy a sum of £268. 

Graham : for the appellant. 

Jelf, Q,C. {Parfitt with him) : for the trustee. 

Jelf, Q.C. : 

I have two objections to the hearing of this appeal, which are 
preliminary objections, and I ought now to raise them. The first 
is that the appeal is out of time. Eule 180 of the Bankruptcy 
Bules, 1886, provides that *' Subject to the powers of the Court 
of Appeal to extend the time, under special circumstances, no 
appeal to the Court of Appeal from any order of the Court shall 
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be brought after the expiration of twenty-one days. The said 
period ehall be calculated from the time at which the order is 
signed, entered or otherwise perfected ; or in the case of the 
refusal of an application, from the date of such refusal." The 
motion in the County Court was heard, and the order appealed 
against made on July 15th, 1892, but the notice of appeal was not 
given until August 19th. That is long after the twenty-one days 
allowed by the rule. 

[Wright, J. : The record — the file — shews that the order 
appealed against was signed on August 10th, and that is well 
within the time.] 

Then that objection must fail. The other objection is that the 
notice of appeal does not state any grounds of appeal whatever. 
It is simply a notice that this Court will be asked to reverse the 
order of the County Court. By a regulation made by this Court — 
then consisting of Mr. Justice Cave and Mr. Justice A. L. Smith — 
oa February 18th, 1890, the practice was prescribed as follows : — 
** From and after the 22nd February, 1890, every notice of motion 
by way of appeal, shall state the grounds on which it is contended, 
that the order appealed from is erroneous, and any objection that 
any of such grounds were not taken in the Court below, shall be 
taken as a preliminary objection before the argument on that ground 
of appeal is commenced." (Seeante, Vol. VII. p. 64. Williams on 
Bankruptcy, 6th ed., pp. 889, 678.) 
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1892. 

In rb 

Smith, 

Ex PARIS 

Earl op 
Denbigh. 



[Weight, J. : Can you tell me by what authority that order or 
regulation was made ?] 

My Lord, I have not been able to put my hand on the authority. 

Vauohan Williams, J. : 

I am afraid that regulation will not avail you, Mr. Jelf, and we Judgment 
must hear the case on the merits. The first objection failed^ 
because it was shewn that the appeal was brought in time. The 
other objection was the absence of any grounds of appeal in the 
notice. Now, although we arc of opinion that that is not a ground 
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1892. on which we can dismiss the appeal as being a condition precedent 
lylXx ^^ ^^ hearing of the appeal, yet it mnst be quite understood that 
Smith, ^^ order of Mr. Justice Cave and Mr. Justice A. L. Smith must 

ISX PABTB 

Eabl or he followed. The grounds of appeal ought to be given, and if they 
are not given, and the respondent says that he has been taken by 
surprise, and has had no time to consider the matter and wants 
time for the purpose, we should postpone the hearing of the appeal 
on such terms as might be just and right. In the present case, 
time is not asked for and the hearing may therefore proceed, 

Wbight, J., concurred. 

Solicitors : Leathley dk WiUes, agents for Sowter, Brigg, for tho 

appellant. 
Whinney dt Co., agents for Dewes, Seymour dc WiUes, 
Coventry, for the trustee. 
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PRACTICE. COURT OF 

APPEAL. 

In re BINSTEAD, Ex paete DALE. S"*^" ™' 

' Mastbr of 

THB R0LL8, 

Bankruptcy Act, 1883, section 4, stLb-section 1 (g), Lopbs, L.J., 

Kat, L.J. 
Bankruptcy Notice — "Final Judgment*^ — Suit hy hv.8band in Divorce Covert — ^^y^ 

Decree for dissolution of marriage — Order for payment of costs by co- ^^^2. 

An order made in a suit in the Divorce Court for payment of costs by -2>«s«wA«' Zrd. 
the co-respondent is not a "final judgment'' within the meaning of 
section 4, suh-section 1 (g)^ of the Bankruptcy Act, 1883, and a bankruptcy 
notice under that section cannot therefore be issued in respect of it. 



r 



HIS was an Appeal from an order of Mr. Begistrar Hope by 
which he dismissed a bankruptcy petition presented against the 
debtor. 

In a suit in the Diyorce Court instituted by the appellant Dale, 
for a dissolution of his marriage with his wife, the debtor Binstead^ 
was co-respondent. 

A decree nisi for dissolution of the marriage was made, the 
decree containing an order for the payment of costs by the 
co-respondent. 

This decree was afterwards made absolute and the costs were 
taxed at £206. 

The costs were not paid; and a bankruptcy notice was 
accordingly served by the appellant upon the debtor in respect of 
the amount. 

The requirements of this notice not having been complied with a 
bankruptcy petition was presented by the appellant founded on 
the non-compliance with the notice as an act of bankruptcy ; but 
this petition was dismissed by the registrar on the ground that the 
order for payment of costs was not a ''final judgment'' in an action 
within the meaning of section 4, sub-section 1 (g) of the 
Bankruptcy Act, 1883, 
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1892. 

Ih KB 

BiNRTBAD, 

£x PA&TB 

Dalb. 
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From that decision the present appeal was brought. 

Herbert Reed, Q.C., (Bankea with him) : for the appellant. 
Clayton : for the debtor. 

(Counsel referred to In re Chinery, Ex parte Chinery, see ante, 
Vol. L, p. 81 ; L. R. 12 Q. B. D. 842 ; 58 L. J. Ch. 662 ; 50 L. T, 
842 : In re Cohen, Ex parte Schmitz, see ante, Vol. I., p. 55 ; L. R. 
12 Q. B. D. 509 ; 58 L. J. Ch. 1168 ; 50 L. T. 747 : In re 
Sanders, Ex parte Whinney, see ante. Vol. I., p. 185 ; L. R. 18 
Q. B. D. 476: In re Riddell, Ex parte Earl of Strathmore, see 
ante, Vol. V., p. 59 ; L. R. 20 Q. B. D. 818, 512; 57 L. J. Q. B. 
259 ; 58 L. T. 838 : In re FaithfuU, Ex parte Moore, see ante, 
Vol. n., p. 52 ; L. R. 14 Q. B. D. 627 ; 54 L. T. Q. B. 190; 52 
L. T. 876 : In re Alexander, Ex parte Alexander, see ante, p. 13; 
L. R. 1892, 1 Q. B. 216.) 



December Srd. 

The Master of the Rolls (Lord Esher) : 

Judgment. In this case the alleged judgment debtor had been co-respondent 
in a suit in the Divorce Court, in which a husband asked for a 
divorce against his wife on the ground of adultery with the 
co-respondent. The Court found that such adultery had been 
committed and ordered the co-respondent — ^the alleged debtor here 
— to pay the costs of the suit. On that the alleged creditor 
petitioned to make the co-respondent-^the alleged judgment debtor 
— a bankrupt on the ground that he, the alleged creditor, had 
obtained a final judgment against the alleged judgment debtor and 
had served him with a bankruptcy notice under which the debtor 
had not paid. That is to say, the petition was to declare the 
alleged debtor to be a bankrupt under and by virtue of section 4, 
sub-section 1 (g) of the Bankruptcy Act, 1888. The case being 
before the registrar, he came to the opinion that the alleged 
judgment debtor was not a judgment debtor within the sub-section, 
and that therefore, he could not be declared a bankrupt. That 
decision is brought before us by way of appeal. 

Now we have to construe, therefore, section 4, sub-section 1 (g), 
which is a section in the Bankruptcy Act under which — if it applies 
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— a man may be made baDkrnpt, and thereby not only that he 13C2. 
will be forced to pay the particular sum in respect of waich the In kb 
bankruptcy notice is issued, but it makes him bankrupt and brings ex ^arth 
in all the other creditors into the bankruptcy. Therefore it is not P^^*- 
merely execution of an order or decree, but has a wide effect on 
other people, forcing them under the circumstances if debts are due 
to them, not as a general rule to have payment of their whole debt, 
but only payment of part. The effect of the section is not only 
against the man himself but also against others. 

The question for us is, whether a decree of the Divorce Court is 
a final judgment within the sub-section ? It seems to me that it has 
been held, that the construction of this sub-section of the Bank- 
ruptcy Act, must be a strict construction. In the case of Ex parte 
Chinery, In re Chinery (L. R. 12 Q. B. D. 842), Lord Justice 
Cotton said, " Now, in legal language, and in Acts of Parliament, 
as well as with regard to the rights of the parties, there is a well 
known distinction between a 'judgment ' and an ' order.' No doubt 
the Orders under the Judicature Act provide that every order may 
be enforced in the same manner as a judgment, but still judgments 
and orders are kept entirely distinct. It is not said that the word 
'judgment' shall in other Acts of Parliament include an 'order.' 
I think we ought to give to the words, ' final judgment ' in this 
sub-section their strict and proper meaning, i.e. a judgment 
obtained in an action by which a previously existing liability of the 
defendant to the plaintiff is ascertained or established. • . •" 

From that it seems to me that the words " final judgment " 
ought to be construed strictly. If we do so, can they apply to an 
order made in the Divorce Court, in a divorce suit ? The words of 
the sub-section are " If a creditor has obtained a final judgment 
against him for any amount, and execution thereon not having 
been stayed " — "execution," it does not say enforcement — "has 
served on him. . . a bankruptcy notice under this Act requiring 
him to pay the judgment debt in accordance with the terms of the 
judgment, or to secure or compound for it to the satisfaction of the 
creditor or the Court, and he does not • . . either comply with the 
requirements of the notice, or satisfy the Court that he has a 
counter-claim, set-off or cross-demand which equals or exceeds the 
amount of the judgment debt, and which ho could not set up in 
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1892. the action in which the judgment was ohtained." That seems to 

In KB shew that if yon constrne the words '' final judgment " strictly, you 

Ex'fabtb ^^st construe that as a judgment in an action in which a party 

Dalb. might have a counter-claim or set-o£f or cross-demand which could 

be set up in the action in which the judgment was obtained. Is it 

possible to say that a suit in the Divorce Court is a proceeding in 

which a party, if the facts raised it, could have a counter-claim, 

set-off or cross-demand ? It is impossible to say so, and that goes 

to shew that the order of the Divorce Court is not a final judgment 

within the sub-section. 

Then there is the form of the bankruptcy notice — ^Form 6 in the 
Appendix to the Bankruptcy Rules, 1886. (His Lordship read the 
Form.) It seems to me that the whole of that legislation, if you 
construe it strictly — and I may say naturally — ^is obviously not ap- 
plicable to an order for costs given in the Divorce Court. It was 
said that sub-section 1 («), of section 4, shows that such orders as 
these in the Divorce Court, could not be within the sub-section. I 
do not know whether you can strengthen sub-section 1 (g), by sub- 
section 1 (f), which runs "A debtor commits an act of bankruptcy 
if execution against him has been levied by seizure of his goods 
under process in an action in any court, or in any civil proceeding 
in the High Court, and the goods have either been sold or held by 
the sheriff for twenty-one days.'' I am inclined myself to think 
that an order of the Divorce Court is not an order on which execu- 
tion could issue. I am inclined to think it is an order which the 
Divorce Court must enforce by its own procedure. But it is quite 
unnecessary to decide that point. We have to decide this case on 
sub-section 1 (g), and it seems to me, the decision of the registrar 
was right, and that this appeal must be dismissed. 

LoPES, L. J. : 

The alleged judgment debtor here was ordered to pay costs in 
the Divorce Court. The question before us is, whether the creditor 
had obtained a final judgment, so as to support a bankruptcy 
notice. I am clearly of opinion, that the decree which was ob- 
tained was not a final judgment within the sub-section. I cannot 
use more applicable words than those used by Lord Justice Cotton 
in Ex parte Chinery, In re Chinery (L. R. 12 Q. B. D. 842), 
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^ich have been read by the Master of the Bolls. In the same 1892. 
case the Lord Justice went on to say, '^ Undoubtedly a garnishee In bb 
order absolute, is a final order in the proceeding in which it is ob- ^^^faxK 
tained, but is it a final judgment in the sense which I have Dalb. 
mentioned ? I think there is a good deal to be found in this sub- 
section, which is against that view. It speaks of a 'final judg- 
ment ' obtained by a creditor against his debtor. To my mind 
this points to a liability of the debtor to the creditor being estab- 
lished in an action, and not to a proceeding of this kind, which is 
not an action, but a statutory proceeding, for the purpose, not of 
establishing any liability of the garnishee to the person who obtains 
the order, but of attaching a debt due by the garnishee to the 
debtor whose liability to the judgment creditor has been estab- 
lished by the judgment in the action. The latter part of the sub- 
section I think confirms this view, and indeed eyerything in it, in 
my opinion, tends to show that the words ' final judgment,' are 
used in their strict technical sense. And when the Legislature 
enacts that a particular act or default shall be an act of bankruptcy, 
I think we ought not to give to their words any but their strictly 
proper meaning, unless we are clearly satisfied that it was the in- 
tention of the Legislature to use the words in a larger sense." 
Lord Justice Bowen gave judgment to the same efiect, and that 
goes to show that this decree in the Divorce Court, is not a final 
judgment within the sub-section. But I think sub-section 1 (e) is 
most important. The words there are, " any civil proceeding in 
the High Court." It is unnecessary to decide whether sub-section 
1 (e) might have been used as an act of bankruptcy. I am 
inclined at present to think that it might, but I do not desire to 
express any opinion on the point. I am quite satisfied that this is 
not a final judgment within sub-section 1 (g). 

Eay, L. J. : 

The appellant seeks to make Binstead a bankrupt. The alleged 
act of bankruptcy is the non-compliance within the prescribed time 
with a bankruptcy notice under section 4, sub-section 1 (g), of the 
Bankruptcy Act, 1888. That section provides shortly that a 
debtor commits an act of bankruptcy '' if a creditor has obtained a 
final judgment against him for any amount and . i • has served on 
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1892. him ... a bankruptcy notice . . • and he does not within seven 
In rb ^^ys ^^^^^ service . • • either comply with the requirements of the 
BiKSTBAD, notice, or satisfy the Court that he has a counterclaim, set-oflF, or 
Dale. cross-demand, which equals or exceeds the amount of the judgment 
debt and which he could not set up in the action in which the judg- 
ment was obtained/' 

It has been decided that this does not mean that the person serv- 
ing the notice, need be a creditor before the judgment. Obviously 
such a construction would exclude judgments in actions of tort. 
It includes all cases where the applicant becomes a creditor by the 
judgment. The meaning is that he must be a judgment creditor 
when he gives the notice. (In re Faithfully Ex parte Moore, see 
ante, Vol. H., p. 52, L. R. 14 Q. B. D. 632.) 

Also it is settled that a judgment against a defendant for costs 
may be final although other parts of the judgment direct accounts 
and enquiries, the result of which may be to find money due to 
him. (In re Faithfully Ex parte Moore y see ante. Vol. II., p. 62, 
L. R. 14 Q. B. D. 627 : In re Alexander, Ex parte Alexander, see 
ante, p. 18, L. R. 1892 ; 1 Q. B. 216.) 

In this case if the judgment were in an action in the Chancery 
Division or in the Queen's Bench Division, it cannot be denied that 
it would be a good foundation for a bankruptcy notice. But the 
case is of a decree against a co-respondent in a proceeding for 
divorce ordering him to pay costs. This order was on the decree 
niai, which has since been made absolute. The costs have been 
taxed and an order to pay them within a time fixed has since been 
made, like the four-day order familiar in Chancery practice. 

The real objection is that this is not a judgment in an action to 
which alone it is said the section 4, sub-section 1 (g), refers. Now, 
first of all, the word '' action " only occurs in the latter part of the 
sub-section, which provides that the debtor may shew that he has 
not committed any act of bankruptcy by not complying with the 
notice when he can satisfy the Court that the debt may be 
expunged by ^' a counterclaim, set-ofif or cross-demand " of equal or 
greater amount, *' which he could not set up in the action in which 
the judgment was obtained." That includes the case of an action 
in which for any reason a counterclaim could not be made, as for 
example, where the provisions as to counterclaim do not apply to 
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the particular Court in which the judgment was obtained. If 1892. 
there is no such proceeding in the Divorce Court, that does not Ik re 
seem to me to prevent the sub-section from applying. Ex^pjuitk 

The objection appears to me to be highly technical. The final Dale. 
decision of a divorce proceeding is termed a decree. The 
proceeding itself is usually styled a cause or suit. It is commenced 
not by a writ but by a petition and citation which are served 
together upon the respondents. But a co-respondent may be 
decreed to pay damages as well as costs, and if the decree orders 
him to pay both or either he is to all intents and purposes in the 
same position as a judgment debtor in an action in the Chancery or 
Queen's Bench Division, and the same remedies by ^. /a. and elegit 
or a receiver may be had in order to render the decree efiectual. 

Before the Divorce Act, 1857, the course of proceeding for an 
injured husband was to bring an action at common law for criminal 
conversation against the alleged adulterer, and if that action 
succeeded, to apply for an Act of Parliament to dissolve the 
marriage. This costly proceeding was superseded by the statute 
which established a new Court in which husband or wife could by 
petition apply for dissolution of the marriage (section 27) ; and if 
the husband applies he may join the alleged adulterer as 
co-respondent (section 28) ; and may claim damages against him 
either by that or by a separate petition (section 82) : and the Court 
may order the co-respondent to pay all or part of the costs of the 
proceedings. By section 81 the dissolution of the marriage is to 
be by the '' decree " of the Court. In sections 88 and 84 relating to 
the damages and costs which the co-respondent may be ordered to 
pay, the word decree is not used. But section 88 provides that all 
the enactments shall apply to the hearing of a petition for 
damages ; and by section 84 the order for costs may be made when 
the alleged adulterer is a co-respondent to a petition for dissolution. 
In practice I presume it usually is made, as it was here, as part of 
the decree. 

Now it seems to me that no difference can for this purpose 
be made between a decree giving damages and costs against a 
co-respondent and a decree giving costs only. 

If the later Act — the Bankruptcy Act of 1888 — has excepted 
such a person from its description of a judgment debtor who 

M.B. — ^VOL. DC. z 



326 BANKRUPTCY REPORTS. 

1892. commits un act of bankruptcy by failing to comply with a 
In KB bankruptcy notice^ there does not appear to be any sufficient reason 

E^ PARTE ^^^ ^^^^ exception. 
Dalb. But pursuing the investigation, the Judicature Act of 1873 

united the Court of Chancery, the Courts of Common Law, of 
Probate, Admiralty and the Divorce Court into one Supreme Court 
of Judicature in England (section 3) ; and by sections 4 and 5 under 
them the High Court ; and by section 16 vested in such High 
Court the jurisdiction of each and every of them, and also of the 
Courts created by commissions of assize. Section 100 provides 
that in the construction of that statute '' cause " shall include 
action, suit, or other original proceeding between a plaintiff and a 
defendant, and any criminal proceeding by the Crown. *' Suit " 
shall include action. '' Action" shall mean a civil proceeding 
commenced by writ or in such other manner as may be prescribed 
by rules of Court, and shall not include a criminal proceeding by 
the Crown; and '* judgment'' shall include decree. Therefore a 
suit or cause includes an action, and a judgment includes a 
decree. 

The Bankruptcy Act of 1883 was ten years later, and when it 
speaks of a judgment creditor why should not the word judgment 
include a decree ? 

In the Court of Chancery proceedings were formerly called suits 
and the decision of a suit was by decree. The suit was commenced by 
bill and the appearance of the defendants was obtained by writ of 
subpoena, or in certain cases by service of a copy of the bill. By 
Order 1 of the General Orders, suits in Chancery are to be called 
actions, and by Order 2 are to be commenced by writs, and under 
Order 40 judgment of the Court is to be obtained by motion for 
judgment. Order 68 provides that the General Orders shall not, 
save as expressly provided, affect the procedure or practice in 
proceedings for divorce. Accordingly the Divorce Court is governed 
by its own rules in these respects, and its causes or suits are not 
called actions, and its decisions are not called judgments, but 
decrees. 

This, and as I think only this, creates the difficulty. In strict 
language a decree of the Divorce Court is not called a judgment, 
nor is a suit for divorce called an action. 
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Section 4 of the Bankruptcy Act, 1883, contains eight sub- i892. 
sections, every one of which applies to this debtor, unless sub-section j^e 
1 (g) is an exception. Sub-section 1 (e) provides that execution of ^instead, 
the debtor's goods levied by seizure and sale '' under process in any Dale. 
action in any court, or in any civil proceeding in the High Court," 
shall be an act of bankruptcy. Therefore, if there had been such 
an execution, seizure and sale under this decree, as I understand, 
according to the ordinary practice in the Divorce Court there 
might be if the co-respondent had goods which could be seized, he 
might be made bankrupt. But then there are the words " in any 
civil proceeding in the High Court," which it is said would include 
this decree in the Divorce Court. However, I cannot see any 
reason for ascribing to the Legislature, an intention to allow the 
debtor to be made bankrupt under sub-section 1 (e), and not under 
sub-section 1 (^f). 

Lord Justice Cotton in Ex parte Chinery^ In re Chinery (L. 
B. 12 Q. B, D. 342), and again in In re FaithfuU, Ex parte Moore 
(see ante, Vol. II., p. 52, L. R 14 Q. B. D. 627), said, that as this 
under sub-section 1 (g), is a new act of bankruptcy created for the 
first time by the Act of 1883, " we ought to give the words their 
strict meaning." This language was adopted by the Master of 
THE Rolls in In re Riddell, Ex parte Earl of Strathnore (see 
ante. Vol. V., p. 59 ; L. R. 20 Q. B. D. 512). 

Following that rule of construction, I most reluctantly come to 
the conclusion that judgment in an action does not strictly describe 
or include a decree in a suit for divorce, and therefore, the decision 
of the Court below was right, and the appeal must be dismissed 
with costs. 

Appeal dismissed. 

Solicitors : J. G. Dalzcll, for the appellant. 

Ward, Perks d- McKay, for the debtor. 
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DIGEST OF CASES EEPOETED IN THIS VOLUME. 



ABSCONDING DEBTOR.] -See Arrest, 

ACT OF BANKRUPTCY— Deparein^ from dweHing-house.Ji—A bankruptcy 
petition which alleges as an act of bankruptcy that a debtor has departed from 
his dwelling-house, or otherwise absented himself, but omits to allege that he 
did so with intent to defeat or delay his creditors, may nevertheless be amended 
provided that such amendment is made before adjudication, and no injustice is 
thereby caused to the debtor by reason of the amended petition being directed 
to be re-served. 

The act of bankruptcy alleged in a petition was that the debtors ''have 
absented themselves from their place of business . . . the debtors' said place of 
business being closed and no one left in charge ; " but the petition did not 
allege that the debtors had absented themselves '' with intent to defeat or delay 
their creditors.*' The petition was amended by the registrar by adding the 
intent and was by his direction re-served upon the debtors, and a receiving 
order subsequently made. 

Hdd: That no adjudication having taken place the omission of the words 
''with intent to defeat or delay creditors" was a defect which could be 
remedied by amendment ; and that the amended petition having been re-served 
the receiving order could be properly made. 

The case of Ex parte Coates, In re Skelton (L. R. 5 Ch. Div. 979) distinguished. 
In re Fiddian^ Squire cfr Co,, Ex parte Fiddian, Squire db Co, , , . p. 95 

Issue of Bankruptcy Notice,]— A creditor who has obtained a final judgment 
against a debtor is not entitled under section 4, sub-section 1 {g) of the 
Bankruptcy Act, 1883, to issue a bankruptcy notice for any larger amount than 
that for which he id entitled to issue execution. Therefore where a creditor has 
been paid part of his judgment debt, such creditor cannot issue a bankruptcy 
notice for the whole debt, but only for the balance remaining due after deduct- 
ing any payments which have been made. In re Child, Ex parte Child . p. 103 

Moneys received by creditor with notice of.] — On February 20th, 1891, a 
bankruptcy petition was presented against the debtor by the present respondents, 
but on May 7th, 1891, this petition was dismissed by consent on payment by 
the debtor of ^90 in settlement. At this time the respondents were aware that 
several other petitions had been presented against the debtor. On June 12th, 
1891, another petition was presented against the debtor upon which a receiving 
order was made and the debtor adjudicated bankrupt. On application by the 
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tniBtee in the bankruptcy for an order upon the respondents to pay over the 
£90 received by them from the debtor, 

Held: That a person who had notice of a petition having been presented 
against a debtor had constructive notice of the act of bankruptcy alleged in such 
petition ; and that the respondents having notice at the time when the money 
was received by them that several petitions were then pending against the 
debtor, one of which contained an allegation of an act of bankruptcy available 
for a bankruptcy petition at the date of the presentation of the petition on which 
the receiving order was made, must be taken to have had notice of that act of 
bankruptcy, and the trustee was therefore entitled to repayment. In re Sedg* 
toick, Ex parte Hobha p. 217 

AFFIDAVITS — In support of Notice of Motion, Sei^ce of] — The copy 
affidavits in support of an application in bankruptcy should be served with the 
notice of motion. In re Wells, Ex parte CoUiiia p. 191 

APPEAL— jBy Board of Trade,] — (1.) Under section 3, sub- section (9) of the 
Bankruptcy Act, 1890, the Court is not bound to approve a scheme of arrange- 
ment proposed by a debtor and accepted by the statutory majority of creditors, 
although such scheme may provide reasonable security for the payment of not 
less than 7^. 6<2. in the pound on all the unsecured debts provable against the 
debtor's estate. 

If the condition in question is fulfilled the Court may or may not, upon all 
the other circumstances of the case, approve the scheme. 

On application by the debtor to approve a scheme of arrangement which had 
been accepted by the statutory majority of the creditors, the official receiver 
reported that the terms of the scheme were reasonable and calculated to benefit 
the general body of the creditors, and also that the scheme provided reasonable 
security for the payment of not less than 7«. 6(i. in the pound on all the 
unsecured debts. The report further stated that the debtor had brought on or 
contributed to his bankruptcy by rash and hazardous speculations ; that he had 
not kept proper books of account ; and that he had on two previous occasions 
been adjudicated bankrupt. On the hearing of the application the official 
receiver appeared, and stated that he had no objection to make : and the 
registrar thereupon after hearing evidence, approved the scheme. 

Hdd : That the Board of Trade had a right of appeal against the decision of 
the registrar, notwithstanding that the official receiver had reported in favour of 
the scheme, and had supported the application for its approval in the Court 
below. 

That the registrar was wrong in approving the scheme, inasmuch as it was not 
shewn that such scheme provided reasonable security for the payment of not 
less than 7s. Qd. in the pound. 

And further, that even if this had been shewn, the Court was not bound 
under section 3, sub- section (9) of the Bankruptcy Act, 1890, to approve the 
scheme, and that having regard to the offences against the bankruptcy law 
mentioned in section 8, which the debtor was found to have committed, the 
scheme ought not to be approved by the Court. In re Burr, Ex parte the Board 
of Trade p. 133 



DIGEST OF OASES. 



S81 



(2) On Noyember 13th, 1888, the remuneration of the trustee in the 
bankruptcy was fixed by resolution of the committee of inspection at the rate of 
15 per cent, on the amount realised, and 20 per cent, on the amount dis- 
tributed in dividend. In March, 1890, objection was made to the Board of 
Trade by certain creditors with regard to the amount of the tnistee^s remunera- 
tion ; and in February, 1891, after due investigation, the remuneration of the 
trustee was fixed by the Board of Trade under the powers given to it by section 
72, sub-section (2) of the Bankruptcy Act, 1883, at the rate of 5 per cent, on 
the assets realised, and 5 per cent, on the amount divided. In December, 1891, 
on the application of the trustee, an order was made by the County Court 
judge, declaring that the fixing of remuneration by the Board of Trade was 
inoperative, and that the remuneration as fixed by the committee of inspection 
was binding and ought to be allowed. 

Held : That the Board of Trade had a right of appeal against this decision. 

That the Board of Trade had jurisdiction to investigate and fix the remunera- 
tion ; and that the order of the County Court judge declaring that remunera- 
tion should bo allowed at the rate fixed by the committee of inspection was 
wrong. 

But that the duty of the Board of Trade in exercising the power conferred 
upon it by section 72, sub-section (2) of the Bankruptcy Act, 1883, ought to be 
performed with great care, and upon such fixed principles that persons who fill 
the ofiice of trustee in bankruptcy may be assured that the supervision main- 
tained by the Board of Trade over their acts will in no case cause injustice, so 
that such office may be undertaken willingly by persons of the highest integrity 
and experience in the realization of bankrupt estates. In re Shirley, Ex parte 
the Board of Trade p. 147 

Notice of,] — ^Every notice of motion by way of appeal ought to state the 
grounds on which it is contended that the order appealed from is erroneous. 

On the hearing of an appeal from an order made in the County Court, the 
preliminary objection was taken, that no grounds of appeal were stated in the 
notice of appeal, as was required by a Regulation issued by the Court on 
February 18th, 1890. 

The Court expressed the opinion that although the objection could not be 
allowed so as to entitle the respondent to have the appeal dismissed, yet the 
grounds of appeal ought to be stated in the notice as prescribed by the regula- 
tion, and if in any case the grounds of appeal were not given, and the 
respondent was taken by surprise, the hearing of the appeal would be postponed 
on such terms as to costs as might appear to be right under the circumstances. 
In re Smith, Ex parte Earl of Denbigh p. 316 

APPROPRIATION— 0/ Senary.]— On June 4th, 1891, the bankrupt, who was 
an actor, entered into an agreement by which he was engaged to perform for a 
period of two years at a salary of £30 a week. On July 23rd, 1891, a receiving 
order was made against the bankrupt upon which adjudication followed. After 
the date of the receiving order the bankrupt entered into an arrangement with 
the manager by whom he had been engaged that the latter should buy up 
certain of his debts, and that^in order to repay himself the money so advanced. 
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he should deduct £20 a week from the bankrupt's salary. The bankrupt had 
aUo been ordered by the Divorce Court to pay £4t a week to his wife for 
alimony. On November 19th, 1891, upon the application of the official receiver 
as trustee in the bankruptcy, an order was made by the registrar directing that 
£16 a week should be paid out of the bankrupt's salary to the trustee to be 
applied in satisfaction of the bankrupt's debts. 

Held : That the payment of £30 a week to the bankrupt, if not ''salary," was 
at any rate " income " in the nature of salary within the meaning of section 53, 
sub-section (2) of the Bankruptcy Act, 1883. 

But in order that that sub-section should apply, it was necessary that the 
bankrupt should be in actual receipt of the salary or income in question ; and 
that not being so in the present case the order of the registrar could not be 
supported. 

That the payment of £30 a week being made in respect of the bankrupt's 
personal services was not part of his property which vested in the trustee ; and 
that the bankrupt was consequently entitled, notwithstanding the receiving 
order, to make any arrangement he pleased with regard to it. 

Fer Lord Esheb, M.R. : That in exercising the discretionary power given by 
section 63 of the Bankruptcy Act, 1883, the Court ought not to cut down the 
bankrupt's means of living too closely, but ought to leave him a liberal allowance 
for his support. In re Shiiie, Ex paHe Skirie . . . . » p. 40 

ARREST — of debtor.} — Where a warrant is issued for the arrest of an abscond- 
ing debtor who has failed to surrender to bankruptcy proceedings taken against 
him, such debtor cannot avoid the execution of the warrant by sheltering himself 
behind a locked door. 

Such warrant of arrest is an authority to the officer chai^ged with its execution 
to break the door and to go in and arrest the debtor inside the house where he 
is known to be. 

Where, after the issue of a warrant for the arrest of an absconding debtor, 
and while such warrant was still unexecuted, a motion by the trustee came on 
for hearing to declare certain property alleged to have been transfeiTed by the 
bankrupt to be part of his estate, and an application was made to the Court on 
behalf of the respondents to the motion that protection from arrest might be 
afforded to the bankrupt in order that he might be induced to come forwi^ and 
give evidence in their favour. 

The Court, after ascertaining that the trustee consented under the circum- 
stances not to insist upon his strict rights and that full justice might be done 
between the parties, upon bail being given by two sureties in £250 each for the 
future appearance of the bankrupt, suspended the execution of the warrant 
until further order in order that the bankrupt might be called. In re Von 
Weissenfeldf Ex parte Hendry p. 30 

ASSIGNMENT — Of property by bankrupt.'] — On application by the bankrupt for 
his discharge under section 28 of the Bankruptcy Act, 1883, the official receiver 
reported that in November, 1887, the bankrupt effected an arrangement with 
his creditors for the payment of his debts in full by four equal instalments of 6s. 
in the pound, the bankrupt agreeing to pay to trustees the sum of £7 10». a 
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week as a fund out of which the instahnents were to be paid as they became 
due. The indebtedness of the bankrupt was then about £685, on account of 
which he actually paid about £400, but in April, 1889, in consequence'of his 
making default in payment of some of the weekly instalments to the trustees, 
certain creditors commenced actions against him for the recovery of the balance 
respectively due to them. About the time such actions were commenced, the 
bankrupt sold his rounds as a travelling draper, which were alleged to be of the 
value of £800, for the sum of £150, part of which he used to defend the said 
actions to which he was advised he had a good defence, and the remainder for 
the support of his family. The official receiver therefore submitted, that having 
regard to the whole circumstances of the transaction, the bankrupt had been 
guilty of a misdemeanor in making a transfer of his property with intent to 
defraud his creditors within the meaning of section 13, sub-section (2) of the 
Debtors Act, 1869. The County Court judge absolutely refused any order of 
discharge, and from that decision the bankrupt now appealed. 

Hdd : That the transfer made by the bankrupt not being an assignment of 
the whole of his property or an assignment to a person who was a party to a 
fraud, the transaction was not fraudulent either under the bankruptcy laws or 
under the statute of Elizabeth ; and that the bankrupt was entitled to an order 
of discharge. In re Cranstony Ex parte Cranaton .... p. 160 

Of hook debts.] — Shortly before the bankruptcy the debtor assigned to a creditor 
a large portion of his book debts, and proceedings being subsequently taken by 
the assignee to recover one of the debts so assigned of the amount of £27, the 
trustee in the bankruptcy gave notice to the person from whom the amount was 
due that he claimed the debt. The money was paid into Court, and an issue 
ordered to be tried as to the ownership of the debt, in which the assignee was 
plaintiff and the trustee the claimant. At the hearing of the issue the contention 
raised by the trustee was that at the time of the assignment the assignee had 
notice of an act of bankruptcy committed by the assignor : but the issue was 
decided in favour of the assignee. On motion afterwards made by the trustee to 
the Bankruptcy Court to set aside the assignment on the ground that it was a 
fraudulent preference, and also an act of bankruptcy as being an assignment of 
practicaUy the whole of the debtor's property, the preliminary objection was 
taken that the matter was res judicata. 

Held : That the objection must be allowed ; that there was nothing to prevent 
the allegations now made by the trustee from being raised at the trial of the 
interpleader issue, in which the true question was whether or not the title of the 
assignee of the debts could be defeated by the trustee in the bankruptcy ; and 
that that being so the trustee was estopped from raising the question again on 
motion to the Bankruptcy Court. In re Hilton, Ex parte March , p. 286 

BANKRUPTCY NOTICE.— "^i)iai J'udgf7fi€n<."]-(1) By the judgment at the 
trial of an action in the Chancery Division it was declared that a partnership 
between the plaintiff and the defendant ought to be dissolved as from the day 
on which the writ was issued, and an order was made accordingly. The judg- 
ment further directed that an account should be taken of all dealings and 
transactions between the plaintiff and the defendant as co-partners, and that an 
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enquiry should be made of what the property belonging to the partnership 
consisted, and that payment of what should be found due should be made 
accordingly. And it was ordered that a counter-claim of the defendant should 
be dismissed, and that the defendant should pay to the plaintiff his taxed costs 
up to and including the trial, including his costs of the counter-claim. The sub- 
sequent costs were reserved and liberty to apply was given. 

Held: That this was a final judgment in favour of the plaintiff for the 
amount of the taxed costs ; and that the plaintiff was entitled to issue a bank- 
ruptcy notice under section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, 
against the defendant for that amount. 

The fact of the existence of other disputes between the parties does not 
prevent a judgment wliich decides one of the matters in dispute from being a 
final judgment. In re Alexander, Ex parte Alexander . . . p. 13 

(2) An order made in a suit in the Divorce Court for payment uf costs by the 
co-respondent is not a ''final judgment" within the meaning of section 4, sub- 
section 1 ((/) of the Bankruptcy Act, 1883, and a bankruptcy notice under that 
section cannot, therefore, be issued in respect of it. In re Binstead, Ex parte 
Dale p. 319 

Amount for which issued.] — A creditor who has obtained a final judgment 
against a debtor is not entitled under section 4, sub-section 1 (g) of the 
Bankruptcy Act, 1883, to issue a bankruptcy notice for any larger amount than 
that for which he is entitled to issue execution. Therefore where a creditor has 
been paid part of his judgment debt, such creditor cannot issue a bankruptcy 
notice for the whole debt, but only for the balance remaining due after deducting 
any payments which have been made. I71 re Child, Ex parte Child, . p. 103 

Service of,"] — The Court has no jurisdiction to make an order giving leave to 
serve a bankruptcy notice on a foreigner resident abroad, and who has not 
committed ^n act of bankruptcy in England. In re Pearson, Ex parte Pearson, 

p. 185 

BILL OF SALE — S^thstitution of Valid for Inwdid.] — A debtor who had 
borrowed £300 from his wife upon the security of a bill of sale which ultimately 
turned out to be invalid, executed in her favour a second bill of sale in substitu- 
tion for the previous one. A receiving order was shortly afterwards made 
against the debtor upon which he was adjudicated bankrupt, and on the 
application of the trustee in the bankruptcy the County Court judge set aside 
the second bill of sale on the ground that the intention of the debtor in giving 
such bill of sale was to make good the error in the first bill of sale, and that this 
constituted a fraudulent preference. 

Held: That the intention of the debtor in giving the second bill of sale being 
to correct the error in the previous one, the only ground on which it could be 
said that the fresh security was given with the intention of preferring the 
creditor was negatived ; and that the County Court judge was wrong in setting 
the bill of sale aside. In re Tweedale, Ex parte Ttveedale . . .p. 110 

*•' 2Vf«« ottmer" of C%a««fe.]— Section 5 of the Bills of Sale Act, 1882, provides 
that '' . . . a bill of sale shall be void, except as against the grantor, in respect 
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of any personal chattels specifically described in the schedule thereto, of which 
the grantor was not the true owner at the time of the execution of the bill of 
sale." 

Held: That the words ''true owner" in the section, are satisfied by the 
grantor being the true legal owner of such chattels at the time of the execution 
of the bill of sale, irrespective of whether he is also the equitable owner or only 
trustee for another person. In re Sad, Ex parte IVUliamn . . • p. 263 

BOARD OF TRADE— F(ywei'g of as to fixiivg trustee's remuiierati(yn.'}—{l) The 
Board of Trade has power under section 72 of the Bankruptcy Act, 1883, on the 
application of dissentient creditors, to h-x. the remuneration of the trustee in a 
bankruptcy, not only when such remuneration has been fixed by a resolution oi 
the creditors, but also when it has been fixed by a resolution of the committee 
of inspection in pursuance of an authority delegated to them by a resolution of 
the creditors. In re GaUard, Ex parte Harris p. 52 

(2) On November 13th, 1888, the remuneration of the trustee in the bank- 
iniptcy was fixed by resolution of the committee of inspection at the rate of 15 
per cent, on the amoiint realised, and 20 per cent, on the amoimt distributed in 
dividend. In March, 1890, objection was made to the Board of Trade by 
certain creditors with regard to the amount of the trustee's remuneration ; and 
in February, 1891, after due investigation, the remuneration of the trustee was 
fixed by the Board of Trade under the powers given to it by section 72, sub- 
section (2) of the Bankruptcy Act, 1883, at the rate tif 5 per cent, on the assets 
realised, and 5 per cent, on the amount divided. In December, 1891, on the 
application of the trustee, an order was made by the Ooimty Court judge, 
declaring that the fixing of remuneration by the Board of Trade was inopera- 
tive, and that the remuneration as fixed by the committee of inspection was 
binding and ought to be allowed. 

Held : That the Board of Trade had a right of appeal against this decision. 

That the Board of Trade had jurisdiction to investigate and fix the remunera- 
tion ; and that the order of the County Court judge declaring that remuneration 
should be allowed at the rate fixed by the committee of inspection was wrong. 

But that the duty of the Board of Trade in exercising the power conferred 
upon it by section 72, sub-section (2) of the Bankruptcy Act, 1883, ought to be 
performed with great care, and upon such fixed principles that persons who fill 
the office of trustee in bankruptcy may be assiired that the supervision main- 
tained by the Board of Trade over their acts will in no case cause injustice, so 
that such office may be undertaken willingly by persons of the highest integrity 
and experience in the realization of bankrupt estates. In re Shirley, Ex parte 
the Board of Trade p. 147 

A tithority of, for Employment of Solicitor.}— The official receiver being trustee 
in the bankruptcy without a committee of inspection, made four separate 
applications to the Board of Trade for permission to employ a solicitor, stating 
in each case the nature of the business for which a solicitor was required, and 
that he would look to the estate for costs, and also stating the maximum 
amount of costs beyond which no expense would bo incurred without further 
application. The t^jtal maximum amount of costs was X250 ; and the Board of 
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Trade approved all the applications as charges against the bankrapt*s estate. 
On taxation of the solicitor's bill of costs, it was allowed by the taxing-master at 
£bOQ ; but a review of the taxation was applied for on the ground that the sum 
of £250 only, which had been sanctioned by the Board of Trade, could be 
allowed against the estate. 

Held : That in a case where a committee of inspection was appouited, section 
57, sub-section (3) of the Bankruptcy Act, 1883, would empower the committee, 
in giving permission to the trustee to employ a solicitor, to limit the amount of 
costs which might be incurred ; and that there being no committee of inspection 
the Board of Trade stood in the same position and had the same powers and 
duties. 

The Board of Trade could, therefore, limit the amount of costs to be paid out 
of the estate to the solicitor employed by the official receiver, and had done so 
in the present case, so that the simi of X250, which the Board of Trade had 
sanctioned, could alone be allowed out of the estate. 

Quosre : Whether the official receiver might not be personally liable to the 
solicitor for the extra costs. In re DiMican, Ex parte ihe Official Receiver p. 61 

Right of Appeal o/.] — (1) Under section 3, sub-section (9) of the Bankruptcy 
Act, 1890, the Court is not bound to approve a scheme of arrangement proposed 
by a debtor and accepted by the statutory majority of creditors, although such 
scheme may provide reasonable seciurity for the payment of not less than 
*lis. 6(2. in the pound on all the unsecured debts provable against the debtor's 
estate. 

If the condition in question is fulfilled the Court may or may not, upon all 
the other circumstances of the case, approve the scheme. 

On application by the debtor to approve a scheme of arrangement which had 
been accepted by the statutory majority of the creditors, the official receiver 
reported that the terms of the scheme were reasonable and calculated to benefit 
the general body of the creditors, and also that the scheme provided reasonable 
security for the payment of not less than 7^. 6(2. in the pound on all the 
unsecured debts. The report further stated that the debtor had brought on or 
contributed to his bankruptcy by rash and hazardous speculations ; that he had 
not kept proper books of account ; and that he had on two previous (XM^sions 
been adjudi(»ited bankrupt. On the hearing of the application the official 
receiver appeared, and stated that he had no objection to make ; and the 
registrar thereupon, after hearing evidence, approved the scheme. 

Hdd : That the Board of Trade had a right of appeal against the decision of 
the registrar, notwithstanding that the official receiver had reported in favour 
of the scheme, and had supported the application for its approval in the Court 
below. 

That the registrar was wrong in approving the scheme, inasmuch as it was not 
shewn that such scheme provided reasonable security for the payment of not 
less than 7^. 6(i in the pound. 

And further, that even if this had been shewn, the Court was not bound 
under section 3, sub-section (9) of the Bankruptcy Act, 1890, to approve the 
scheme, and that having regard to the offences against the bankruptcy law 
mentioned in section 8, which the debtor was found to have committed, the 
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Bcheme ought not to be approved by the Court. In re Burr, Ex parte the Board 
of Trade p. 133 

(2) See also above, In re Shirley , Ex pai-te the Board of Trade . . p. 147 

COMMISSION — Earned by bankrupt previous to banhniptcy,'} — In January, 1891, 
a receiving order was made against the debtor upon which he was adjudicated 
bankrupt ; but in August, 1891, the debtor obtained his discharge. In May, 
1892, the stun of X120 was recovered by the debtor in an action for work and 
labour done by him as agent in negotiating the sale of certain property between 
March and October, 1890. 

Held: That the trustee in the bankruptcy was entitled to the money so 
recovered, the cause of action being one which vested in him. 

And further, that even if the contract between the debtor and the defendants 
in the action in point of fact was that the remuneration for his services should 
be paid out of the proceeds of the sale on its completion, which did not take 
place until after the debtor had obtained his discharge, nevertheless the right 
of the debtor during the bankruptcy and before the discharge was property 
divisible amongst his creditors within sections 44 and 168 of the Bankruptcy Act^ 
1883, and the trustee was entitled to the money. In re Byrne^ Ex parte Henry 

p. 213 

COMMITTAL~o/ I>efc«or.]— (1) The Court will not as a matter of course allow 
a motion to commit a debtor to be adjourned although an order for adjournment 
has been drawn up by consent of all parties. 

On the adjourned hearing of a motion by the trustee for the committal of the 
debtor an order by consent further adjourning the motion until the next 
motion day in bankruptcy after a specified date was submitted to the Court for 
its approval. 

Held : That although in the present case the application for an adjournment 
would be aUowed, the Court could not permit the course in question to be 
adopted habitually. In re Grain, Ex parte Lee p. 232 

(2) On comparing certain of the bankrupt's property with the inventory under 
which such property had been originally purchased by the bankrupt it was 
discovered by the trustee in the bankruptcy that articles and plant of the aUeged 
value of between £200 and £300 were wanting, and an order was in consequence 
obtained requiring the bankrupt to file a proper goods, cash and deficiency 
account for the six months immediately preceding his bankruptcy. An account 
was filed by the bankrupt, who denied that he had disposed of any of the goods, 
but this account was alleged by the trustee to be insufficient, and application 
was accordingly made to commit the bankrupt for contempt, by reason of his 
non-compliance with the order of the Court. 

Held : That the Court could not allow its powers to be used in such a case to 
obtain the committal of the bankrupt to prison under colour of his not having 
filed a proper account, and that if the trustee was of opinion that the statement 
of the bankrupt that he had not disposed of the goods was untrue, the proper 
course was to institute a prosecution under the Debtors Act. In re Davis, Ex 
parte Tnriipenny p. 278 
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COMMITTEE OF INSPECTION.]— See BiHwd of Trade, 

COSTS — Of Solicitor.] — (1) The official receiver being trustee in the baukniptcy 
without a committee of inspection, made four separate applications to the Board 
of Trade for permission to employ a solicitor, stating in each case the nature of 
the business for which a solicitor was required, and that he would look to the 
estate for costs, and also stating the maximum amount of costs beyond which 
no expense would be incurred without further application. The total maximum 
amount of costs was £250 ; and the Board of Trade approved all the applications 
as charges against the bankrupt's estate. On taxation of the solicitor's bill of 
costs, it was allowed by the taxing master at £506 ; but a review of the taxation 
was applied for on the ground that the sum of £250 only, which had been 
sanctioned by the Board of Trade, could be allowed against the estate. 

Held : That in a case where a committee of inspection was appointed, section 
57, sub-section (3) of the Bankruptcy Act, 1883, would empower the committee, 
in giving permission to the trustee to employ a solicitor, to limit the amount of 
costs which might be incurred ; and that there being no committee of inspection 
the Board of Trade stood in the same position and had the same powers and 
duties. 

The Board of Trade could, therefore, limit the amount of costs to be paid 
out of the estate to the solicitor employed by the official receiver, and had done 
so in the present case, so that the sum of £250, which the Board of Trade had 
sanctioned, could alone be allowed out of the estate. 

Qiuere: Whether the official receiver might not be personally liable to the 
solicitor for the extra costs. In re Duncan, Ex parte The Official Receiver p. 61 

(2) On taxation of the costs of the solicitor to the debtor in the County Court 
the I'^gistrar allowed two items of one guinea each for journeys of the solicitor 
in order to attend the debtor's adjourned public examination, which it was 
alleged had taken place for the convenience of the official receiver. The Board 
of Trade objected to the allowance on the ground that the assets of the debtor 
were certified at under £100, and that the items in question were included in the 
£3 allowed in such cases to solicitors by the scale of costs in Appendix L (a.) to 
the Bankruptcy Rules, 1886. Upon a review of taxation by the taxing master 
of the High Court at the instance of the Board of Trade, under Kule 124 of the 
Bankruptcy Rules, 1886, the costs were disallowed. 

Held: That the solicitor had a right to apply to the Bankruptcy judge to 
revise the decision of the taxing master. 

But that no special order as to costs having been made by the County Court 
the decision of the taxing master was right. 

Semble: That it could not have been the intention of the Legislature that 
where special costs have been properly incurred, they should not be paid, and 
that in such case the Court has power to make a si)ecial order. In re Allison, 
Ex parte Jaynes . . « p. 180 

(3) The decision in the case of In re Sinclair, Ex parte Payne (see ante, 
Vol. U. p. 255, L. R. 15 Q. B. D. 616), by which money bond fide paid by a 
debtor to his solicitor for expenses in opposing bankruptcy proceedings cannot 
be recovered back by the trustee, will not be extended. 
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Money paid by a debtor to his solicitor to meet the expenses of calling 
creditors together with the view of making arrangements with them cannot, 
therefore, be retained by the solicitor in respect of services rendered after act 
of bankruptcy. 

The debtor, who was then indebted to his solicitor in the sum of £40, con- 
sulted the solicitor as to his position, with the result that it was resolved that a 
balance sheet should be prepared and a meeting of the creditors called. The 
solicitor declined to act for the debtor on credit, and a sum of £15 was accord- 
ingly paid by the debtor to the solicitor to secure his services in the matter. 
After services to the amount of about £3 had been rendered, the debtor com- 
mitted an act of bankruptcy by executing a deed of assignment for the benefit 
of his creditors, upon which he was subsequently made bankrupt. On applica- 
tion by the official receiver as trustee in the bankruptcy, the County Court 
judge refused to allow the solicitor to retain the balance of £12 in respect of 
services rendered after the act of bankruptcy, and directed him to hand it over 
to the trustee. 

Held : That the circumstances under which the payment by the debtor to the 
solicitor was made did not create a necessity such as would arise in the case of a 
payment to defend a debtor from a bankruptcy petition which had been pre- 
sented against him ; and that the solicitor was not entitled to retain the money 
in payment for services rendered after the act of bankruptcy was committed. 

That the solicitor was not entitled to set-off the balance in his hand against 
the old debt of X40 which was owed to him by the debtor. In re Fottitt, Ex 
parte Minor p. 309 

Of Co-rcspowient.l — See Final Judgment. 

COUNTY COVRT— Taxation of Costs in.]— On taxation of the costs of the 
solicitor to the debtor in the County Court the registrar allowed two items of 
one guinea each for journeys of the solicitor in order to attend the debtor's 
adjourned public examination, which it was alleged had taken place for the 
convenience of the official receiver. The Board of Trade objected to the allow- 
ance on the ground that the assets of the debtor were certified at under £100, 
and that the items in question were included in the £3 allowed in such cases to 
solicitors by the scale of costs in Appendix I. (a.) to the Bankruptcy Rules, 
%S8G. Upon a review of taxation by the taxing master of the High Court at 
the instance of the Board of Trade, under Rule 124 of the Bankruptcy Rules, 
1886, the costs were disallowed. 

Held : That the solicitor had a right to apply to the Bankruptcy judge to 
revise the decision of the taxing master. 

But that no special order as to costs having been made by the County Court 
the decision of the taxing master was right. 

Semble: That it could not have been the intention of the Legislature that 
where special costs have been properly incurred they should not be paid, and 
that in such case the Court has power to make a special order. In re Allison, 
Ex parte Jaynes p, 180 

CREDITOR.]- See Petition— Secured Creditm\ 
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DEBTORS ACT, 1869.]— On application by the bankrupt for bis discharge 
under section 28 of the Bankruptcy Act, 1883, the official receiver reported 
that in November, 1887, the bankrupt effected an arrangement with his 
creditors for the payment of his debts in full by four equal instalments of 5s. in 
the pound, the bankrupt agreeing to pay to trustees the sum of £7 10«. a week 
as a fund out of which the instalments were to be paid as they became due. 
The indebtedness of the bankrupt was then about £686, on account of which 
he actually paid about £400, but in April, 1889, in consequence of his making 
default in payment of some of the weekly instalments to the trustees, certain 
creditors commenced actions against him for the recovery of the balance respec- 
tively due to them. About the time such actions were commenced, the bankrupt 
sold his rounds as a travelling draper, which were alleged to be of the value of 
£800, for the sum of £150, part of which he used to defend the said actions 
to which he was advised he had a good defence, and the remainder for the 
support of his family. The official receiver therefore submitted, that having 
regard to the whole circumstances of the transaction, the bankrupt had been 
guilty of a misdemeanor in making a transfer of his property with intent to 
defraud his creditors within the meaning of section 13, sub-section (2) of the 
Debtors Act, 1869. The County Court judge absolutely refused any order of 
discharge, and from that decision the bankrupt now appealed. 

Held : That the transfer made by the bankrupt not being an assignment of 
the whole of his property or an assignment to a person who was a party to a 
fraud, the transaction was not fraudulent either under the bankruptcy laws or 
under the statute of Elizabeth ; and that the bankrupt was entitled to an order 
of discharge. In re Cranston, Ex parte Cranston p. 160 

DISCHARGE OF BANKRUPT—iS^pctiwow of Order— Bash and Eaxardous 
Speculations,] — ^In 1886 the bankrupt, who was a solicitor in practice, and was 
possessed of about £34,000, agreed with a person who had purchased the life 
interest of certain estates in a liquidation to lend £5,000 for the piurpose of 
developing the estates, and this business was subsequently carried on in partner- 
ship, the original purchaser having entire control of the business, and the 
solicitor exercising no supervision, and keeping no accounts. The project turned 
out to be an entire failure, and the parties became bankrupt. On application 
by the solicitor for his discharge, an order was made by the registrar suspending 
the discharge for four years on the ground that the bankrupt had brought on 
or contributed to his bankruptcy by rash and hazardous speculations within the 
meaning of section 8, sub-section 3 (/) of the Bankruptcy Act, 1890. 

Hdd : That the order of the registrar was right : that the Court declined to 
attempt to define what would in every case amount to rash and hazardous 
speculation, but that it was clearly of opinion that the bankrupt in the present 
case had entered into hazardous speculations, and that he had been most rash 
in doing so. 

Whenever a solicitor who is engaged in practice enters into another business 
which involves speculation he will, in the event of subsequent bankruptcy, run 
great risk of being held to have been rash in so doing. In re Keays, Ex parte 
Keays p. 18 

S^fspension of Order until Payment of specified Dividend.] — It would seem that 
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wliefe-ati order is made under section 8 of the Bankruptcy Act, 1890, suspending 
the discharge of a bankrupt until a dividend of lOs, in the pound has been paid 
to the creditors, and before the bankrupt has complied with the order, property 
deyolves on him more than sufficient to pay the lOs, in the pound, the discharge 
will take effect as from that time, but the trustee in the bankruptcy will be 
entitled to such property for the purpose of distribution amongst the creditors, 
the bankrupt having a claim only to any surplus which may remain after 
payment of his debts in full. 

On application by the bankrupt for his discharge under section 28 of the 
Bankruptcy Act, 1883, an order was made that the bankrupt's discharge be 
suspended until he had paid to the trustee such a simi as, with the dividend 
declared or to be declared, would enable the trustee to pay to the creditors 
5s. in the pound upon their debts, and that the order of discharge should take 
effect and come into operation on the day of the payment of that sum. Before 
the terms of this order were complied with the bankrupt's father died, and 
under his will the bankrupt became thereupon entitled to a share of the residue 
of his estate amounting to about £800, the sum necessary to complete the 
payment of bs. in the pound to the bankrupt's creditors being then about £300. 
The official receiver as trustee in the bankruptcy claimed the whole £800 for 
distribution among the creditors. 

Hdd: {Fer Lord Esheb, M.B. and Lopes, L.J. : Fry, L.J. dissenting) : 
That the discharge did not operate until the 5s. in the pound had been paid to 
the creditors : that the whole £800 must be considered to have devolved upon 
the bankrupt at one time ; and that, as he was undischarged at the time when 
it devolved on him, it was by virtue of section 44, sub-section (i), of the 
Bankruptcy Act, 1883, property of the bankrupt divisible amongst his creditors, 
and by section 65 the bankrupt was only entitled to any surplus after payment 
of his creditors in full. 

But that from and after the devolution of the £800 the order of discharge 
took effect. 

Per Fry, L. J. : That the intention of the order was that the creditors should 
not receive more tlian 5s. in the pound ; and that, in order to effect that 
intention, the £800 ought to be treated by construction of law as having 
devolved in two sums, one of £300, which vested in the trustee and brought 
the order of discharge into operation, and the other of £500, which devolved on 
the bankrupt, as being then discharged, for his own benefit. In re Haxokins, 
Ex parte The Official Exeiver p. 118 

MmifMim period of Su»pension,] — Where any of the facts mentioned in section 
8, sub-section (3) of the Bankruptcy Act, 1890, have been proved against a 
bankrupt, the Court has no discretion to suspend the discharge of such bankrupt 
for any period less than the minimimi of two years allowed by sub-section 2 (ii) 
of that section. 

But in order to bring into operation clauses (i) (ii) (iii) and (iv) of sub-section 
(2), it is necessary that the Court in which the bankruptcy proceedings are 
pending should find that the facts upon which the discharge is to be refused 
or suspended or a condition imposed, in fact existed. 

And it would seem that the report of the official receiver is not conclusive upon 

M.B. — ^VOL. DC. A A 
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the Courts even though the bankrupt has failed to give notice of his intention to 
dispute any of the statements therein contained ; but the Court is entitled to 
look into the evidence on which the findings in the report are based, and is not 
bound to act upon it unless the facts alleged are proved. In re Oswell, Ex 
parte the Board of Trade p. 202 

Absolute refasal oj order.] — On application by the bankrupt for his discharge 
under section 28 of the Bankruptcy Act, 1883, the official receiver reported that 
in November, 1887, the bankrupt effected an arrangement with his creditors for 
the payment of his debts in full by four equal instalments of 5^. in the pound, 
the bankrupt agreeing to pay to trustees the sum of £7 10s, a week as a fund 
out of which the instalments were to be paid as they became due. The in- 
debtedness of the bankrupt was then about £685, on account of which he 
actually paid about £400, but in April, 1889, in consequence of his moving 
default in payment of some of the weekly instalments to the trustees, certain 
creditors commenced actions against him for the recovery of the balance respec- 
tively due to them. About the time such actions were commenced, the bankrupt 
sold his rounds as a travelling draper, which were alleged to be of the value of 
X800, for the sum of £150, part of which he used to defend the said actions to 
which he was advised he had a good defence, and the remainder for the support 
of his family. The official receiver therefore submitted, that having regard to 
the whole circumstances of the transaction, the bankrupt had been guilty of a 
misdemeanor in making a transfer of his property with intent to defraud his 
creditors within the meaning of section 13, sub-section (2) of the Debtors Act, 
1869. The County Court judge absolutely refused any order of discharge, and 
from that decision the bankrupt now appealed. 

Held : That the transfer made by the bankrupt not being an assignment of the 
whole of his property or an assignment to a person who was a party to a fraud, 
the transaction was not fraudulent either under the bankruptcy laws or under 
the statute of Elizabeth ; and that the bankrupt was entitled to an order of 
discharge. In re Cranston, Ex parte CransUni p. 160 

DISCOVERY— 0/ debtoi^s Propcrti/.]— (1) The Court of Bankruptcy will not as 
a general rule allow the powers given to it under section 27 of the Bankruptcy 
Act, 1883, for the examination of a witness, to be treated as a mere step in an 
action between the trustee in the bankruptcy and the witness whom it is desired 
to examine ; and the fact that such an action is pending does not of itself 
justify the trustee in at once resorting to an examination under the said section. 

Thus where a summons was issued on the application of the official receiver as 
trustee for the examination of a witness under section 27, but the witness refused 
to be examined on the ground that an interpleader issue was pending in the 
High Court in which the official receiver was claimant, and the witness 
defendant. 

Held : That the better course would be for the examination to be postponed, 
and that the trustee should give to the witness notice in writing of the admis- 
sions of fact he desired to obtain from him, on the answers to which would 
depend whether the Court would direct the examination to proceed or not. In 
re Franks, Ex parte the Official Eeceiver p. 90 



blGtUT Of OASES. 



S43 



(2) At the private examination of the solicitor to the debtor the Court allowed 
the following question to be put : ** Which was the first transaction in which you 
acted for the debtor in connection with the Pelican Club?" The solicitor 
declined to answer this question on the ground that to do so would be to disclose 
communications made by his client to him for the purpose of obtaining his pro- 
fessional advice. 

Hdd : That the question was not one in respect of which any privilege could 
attach : and that the solicitor was bound to answer it. In re Wdls, Ex parte the 
Trustee p. 116 

DIVORCE COURT.]— See Final Judgment. 

"DWELLING HOUSE "— Depareingr from rvith intent to defeat or delay 
creditors,] — A bankruptcy petition which alleges as an act of bankruptcy that a 
debtor has departed from his dweUing-house, or otherwise absented himself, but 
omits to allege that he did so with intent to defeat or delay his creditors, may 
nevertheless be amended provided that such amendment ia made before adjudi- 
cation, and no injustice is thereby caused to the debtor by reason of the amended 
petition being directed to be re-served. 

The act of bankruptcy alleged in a petition was that the debtors "have 
absented themselves from their place of business . . . the debtors' said place of 
business being closed and no one left in charge ; " but the petition did not allege 
that the debtors had absented themselves " with intent to defeat or delay their 
creditors.'' The petition was amended by the registrar by adding the intent and 
was by his direction re-served upon the debtors, and a receiving order subse- 
quently made. 

Held : That no adjudication having taken place the omission of the words 
"with intent to defeat or delay creditors" was a defect which could be remedied 
by amendment ; and that the amended petition having been re-served the receiv- 
ing order could be properly made. 

The case of Ex parte Coates, In re Skelton (L. R.^5 Ch. Div. 079) distinguished. 
In re Fiddian, Squire db Co,, Ex parte Fiddia/n, Squire db Co, . . p. 96 

ESTOPPEL.] — Shortly before the bankruptcy the debtor assigned to a creditor 
a large portion of his book debts, and proceedings being subsequently taken by 
the assignee to recover one of the debts so assigned of the amount of £27, the 
trustee in the bankruptcy gave notice to the person from whom the amount was 
due that he claimed the debt. The money was paid into Court and an issue 
ordered to be tried as to the ownership of the debt, in which the assignee was 
plaintiff, and the trustee the claimant. At the hearing of the issue the conten- 
tion raised by the trustee was that at the time of the assignment the assignee 
had notice of an act of bankruptcy committed by the assignor ; but the issue was 
decided in favour of the assignee. On motion afterwards made by the trustee 
to the Bankruptcy Court to set aside the assignment on the ground that it was 
a fraudulent preference and also an act of bankruptcy as being an assignment of 
practically the whole of the debtor's property, the preliminary objection was 
taken that the matter was res judicata. 
Held : That the objection must be allowed ; that there was nothing to 
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prevent the aUegations now made by the trustee from being raised at the trial 
of the interpleader issue in which the true question was, whether or not the title 
of the assignee of the debts could be defeated by the trustee in the bankruptcy ; 
and that that being so, the trustee was estopped from raising the question again 
on motion to the Bankruptcy Court. In re Hilton, Ex parte March . p. 286 

EXAMINATION OF WITNESS.]— (1) The Court of Bankruptcy will not as 
a general rule allow the powers given to it under section 27 of the Bankruptcy 
Act, 1883, for the examination of a witness, to be treated as a mere step in an 
action between the trustee in the bankruptcy and the witness whom it is 
desired to examine ; and the fact that such an action is pending does not of 
itself justify the trustee in at once resorting to an examination under the said 
section. 

Thus where a summons was issued on the application of the of&cial receiver as 
trustee for the examination of a witness under section 27, but the witness 
refused to be examined on the ground that an interpleader issue was pending 
in the High Court in which the official receiver was claimant, and the witness 
defendant, 

Held: That the better course would be for the examination to be post- 
poned, and that the trustee should give to the witness notice in writing of the 
admissions of fact he desired to obtain from him, on the answers to which would 
depend whether the Court would direct the examination to proceed or not. In 
re Franks f Ex parte the Official Receiver . p. 98 

(2) At a private examination of the solicitor to the debtor the Court allowed 
the following question to be put : ** Which was the first transaction in which 
you acted for the debtor in connection with the Pelican Club ? " The solicitor 
declined to answer this question on the ground that to do so would be to dis- 
close communications made by his client to him for the purpose of obtaining his 
professional advice. 

Held : That the question was not one in respect of which any privilege could 
attach ; and that the solicitor was bound to answer it. In re Wells, Ex parte 
the Trustee p. 116 

" FINAL JUDGMENT."]— (1) By the judgment at the trial of an action in 
the Chancery Division it was declared that a partnership between the plaintiff 
and the defendant ought to be dissolved as from the day on which the writ was 
issued^ and an order was made accordingly. The judgment furi;her directed 
that an account should be taken of all dealings and transactions between the 
plaintiff and the defendant as co-partners, and that an enquiry should be made 
of what the property belonging to the partnership consisted, and that payment 
of what should be found due should be made accordingly. And it was ordered 
that a counter-claim of the defendant should be dismissed, and that the defen- 
dant should pay to the plaintiff his taxed costs up to and including the trial, 
including his costs of the coimter-claim. The subsequent costs were reserved 
and liberty to apply was given. 

Held : That this was a final jiidgment in favour of the plaintiff for the 
amount of the taxed costs ; and that the plaintiff was entitled to issue a bank- 
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raptcy notice under section 4, sub-section 1 (^) of the Bankruptcy Act^ 1883, 
against the defendant for that amount. 

The fact of the existence of other disputes between the parties does not 
prevent a judgment which decides one of the matters in dispute from being a 
final judgment. In re Alexander, Ex parte Alexander . . . p. 13 

(2) An order made in a suit in the Divorce Court for payment of costs by the 
co-respondent is not a *' final judgment" within the meaning of section 4, sub- 
section 1 {g) of the Bankruptcy Act, 1883, and a bankruptcy act notice under 
that section cannot^ therefore, be issued in respect of it. In re Binstead, Ex 
parte Dale p. 319 

(3) A creditor who has obtained a fimJ judgment against a debtor is not 
entitled under section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, to 
issue a bankruptcy notice for any larger amount than that for which he is 
entitled to issue execution. Therefore where a creditor has been paid part of 
his judgment debt, such creditor cannot issue a bankruptcy notice for the whole 
debt, but only for the balance remaining due after deducting any payments 
which have been made. In re Child, Ex parte Child ... p. 103 

(4) The power given to the Court of Bankruptcy to go behind a judgment and 
enquire into the consideration for the judgment debt at the instance of the 
judgment debtor upon the hearing of a petition by the judgment creditor for a 
receiving order, is not taken away by reason of the fact that an application made 
in the action by the debtor to set aside the judgment has been refused by the 
Court of Appeal. 

Judgment under Order XIY. on a dishonoured acceptance having been signed 
against the debtor as the member of a firm, a summons was issued by the debtor 
asking that such judgment might be set aside as against him on the ground that 
prior to the date of the acceptance the partnership so far as he was concerned 
had been dissolved, but this application was dismissed by the Master, whose 
decision was a£Srmed successively by the judge, the Divisional Court and the 
Court of Appeal At the hearing of a bankruptcy petition against the debtor 
founded on the judgment, the registrar held that he was entitled to go behind 
the judgment, and being satisfied on the evidence before him that at the date of 
the acceptance the debtor was not a partner in the firm, he declined to make a 
receiving order. 

Held : That notwithstanding the prior decision of the Court of Appeal, the 
Court of Bankruptcy had a discretion on the application of the judgment debtor 
to go behind the judgment ; and that on the evidence before him that discretion 
had been rightly exercised by the registrar. In re Eraser, Ex parte the Central 
Bank of London p. 256 

FORMAL DEFECTS.]— See Petition— Act of Bankruptcy. 

FRAUDULENT PREFERENCE.]— (1) In order to negative the conclusion of 
fraudulent preference where a payment is made or property transferred by a 
debtor to a creditor under a sense of obligation to do so, such obligation must 
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be an obligation which appears to ihe debtor to be legally binding on him, and 
it is not sufficient that a debtor in making such payment or transfer acted from 
a sense of duty and of what he thought was right. 

Thus because a debtor may be of opinion that the law of fraudulent preference 
presses hardly upon an unpaid vendor whose goods remain in specie, the return 
of the goods under such circumstances and to satisfy the conscientious notion of 
the debtor of what the law ought to be, will not be sufficient to negative the 
inference of fraudulent preference. 

The words of section 48 of the Bankruptcy Act, 1883, avoid a payment or 
transfer made to a creditor " with a view of giving such creditor a preference 
over the other creditors," and although the distinction between the " view ** and 
*^ motive " of the debtor may be a fine one, yet the Court has no right now to 
use motive as a test of the validity of the transaction. In re Fletcher, Ex parte 
Suffolk / p. 8 

(2) A debtor who had borrowed £300 from his wife upon the security of a bill 
of sale which ultimately turned out to be invalid, executed in her favour a 
second bill of sale in substitution for the previous one. 

A receiving order was shortly afterwards made against the debtor upon which 
he was adjudicated bankrupt, and on the application of the trustee in the bank- 
ruptcy the County Coiurt judge set aside the second bill of sale on the ground 
that the intention of the debtor in giving such bill of sale was to make good the 
error in the first bill of sale, and that this constituted a fraudulent preference. 

Held: That the intention of the debtor in giving the second bill of sale 
being to correct the error in the previous one, the only ground on which it 
could be said that the fresh security was given with the intention of preferring 
the creditor was negatived ; and that the County Court judge was wrong in 
setting the bill of sale aside. In re Tweedcde, Ex parte Tweedale . . p. 110 

GAS — Debtor in arrear for,] — ^At the date of the receiving order the debtor was 
in arrear in respect of the gas used in his business and the supply was cut off by 
the gas company, who refused to continue the supply, although requested to do 
so by the official receiver, until the arrears in question were paid. The official 
receiver eventually paid the arrears under protest. On motion made to the 
Court by the trustee in the bankruptcy for repayment of the sum so paid : 

Held : That the official receiver was not owner or occupier of the premises 
within section 11 of the Gas Act, 1871, and had, therefore, no right to demand 
a supply of gas from the company ; and that the motion of the trustee must 
fail. In re Smith, Ex parte Maaon p. 304 

GIFT.]— See Voluntary Settlemeni, 

GUARANTEE — Proof on,] — ^Where proof is made against a bankrupt's estate 
on a guarantee entered into by the bankrupt on behalf of another person, if at 
the time of proving the creditor has received part of the debt, either by pay- 
ment or as a dividend from the estate of the principal debtor, or even if such 
dividend has been declared though not actually paid, such creditor will be 
allowed to prove for the residue only after deducting the amount so paid or 
declared. 
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But if after proof is made the creditor receives a dividend from the estate of 
the principal debtor that will not be deducted from the amount of his proof. 

In November, 1889, the bankrupt gave to the appellants, who were a 
Grerman banking company, a guarantee on behalf of his son to the extent of 
£7,600. 

In January, 1891, the son went into liquidation in Germany ; and in April, 
1891, a receiving order was made against the bankrupt in England upon which 
adjudication followed. 

The guarantee provided by its terms that the engagement of the guarantor 
was to be a continuing and standing guarantee to the amount of £7J500, until 
notice in writing terminating it should be given, and until snch notice it should 
not be considered as whoUy or partially satisfied by the payment or liquidation 
at any time of any sum or sums of money for the time being due to the bank, 
but should extend to cover and be security for all future sums of money at any 
time due notwithstanding any such payment or liquidation : and it was further 
declared that all dividends, compositions and payments received from other 
parties should be taken and applied as payments in gross, and should not go or 
be taken as in discharge of any part of the guarantee, but that the guarantee 
should apply to and secure any ultimate balance which should remain due. 

Held : On a preof made in the English bankruptcy, that credit must be given 
by the appellants for a sum of £1,593 received by them by way of dividend in 
the Grerman liquidation of the son before the date of proof : but that certain 
further sums alleged to have been received in the German liquidation after the 
proof was made need not be deducted. In re Blakeley, Ex parte Aachener 
Disconto OeselUchaft p. 173 

INCOME — Appropriation o/l] — On June 4th, 1891, the bankrupt, who was an 
actor, entered into an agreement by which he was engaged to perform for a 
period of two years at a salary of £30 a week. On July 23rd, 1891, a receiving 
order was made against the bankrupt upon which adjudication followed. After 
the date of the receiving order the bankrupt entered into an arrangement with 
the manager by whom he had been engaged that the latter should buy up 
certain of his debts, and that in order to repay himself the money so advanced, 
he should deduct £20 a week from the bankrupt's salary. The bankrupt had 
also been ordered by the Divorce Court to pay £4 a week to his wife for 
alimony. On November 19th, 1891, upon the application of the official receiver 
as trustee in the bankruptcy, an order was made by the registrar directing that 
£15 a week should be paid out of the bankrupt's salary to the trustee, to be 
applied in satisfaction of the bankrupt's debts. 

Held: That the payment of £30 a week to the bankrupt, if not ''salary," 
was at any rate " income " in the nature of salary within the meaning of section 
53, sub-section (2) of the Bankruptcy Act, 1863. 

But in order that that sub-section should apply, it was necessary that the 
bankrupt should be in actual receipt of the salary or income in question ; and 
that not being so in the present case the order of the registrar could not be 
supported. 

That the payment of £^ a week being made in respect of the bankrupt's per- 
sonal services was not part of his property which vested in the trustee ; and 
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that the bankrupt was consequently entitled, notwithstanding the receiving 
order, to make any arrangement he pleased with regard to it. 

FfT LoBD EsHEB, M.B. : That in exercising the discretionary power given by 
section 53 of the Bankruptcy Act, 1883, the Court ought not to cut down the 
bankrupt's means of living too closely, but ought to leave him a liberal allow- 
ance for his support. In re Shine, Ex parte Shine p. 40 

INJUNCTION.] — The debtor having failed to comply with an order made in 
an action in the Chancery Division to pay into Court the sum of £20,846, a writ 
of sequestration was on January 8th, 1892, issued by the Court to enforce the 
order, under which the commissioners seized the debtor's house and goods. On 
January 14th, 1892, a bankruptcy petition was presented against the debtor in the 
County Court ; and on January 15th, 1892, an interim injunction was granted 
by the County Court restraining fiirther proceedings under the writ of seques- 
tration pending the hearing of the petition. On January 25th, 1892, a receiving 
order was made against the debtor, and the injunction made perpetual. A sub- 
sequent application by the plaintiffs in the Chancery action to discharge the 
restraining order was refused by the County Court judge. 

Held : That the plaintifOs in the Chancery action were creditors within the 
meaning of section 9 of the Bankruptcy Act, 1883, but were not secured 
creditors within sub-section (2) of that section : and that the County Court 
judge was therefore right in refusing to discharge the order restraining them 
from proceeding further with the sequestration. In re Hastings, Ex parte 
Brawn ; p. 231 

INSURANCE.]— See Froof. 

INTEREST — Variation of, with projlts.'] — Where under an agreement for a 
loan to a trader it is the obvious intention of the parties that the interest shall 
be payable out of the profits it is immaterial in order to be within the meaning 
of section 1 of the Partnership Law Amendment Act, 1865, that the interest 
varies only downwards from the rate fixed under the agreement. 

Where under a written agreement containing a statement of the existing 
assets and liabilities of a trader in his business and a provision that such state- 
ment should be the basis of a proposed loan to him, a loan was made to such 
trader at a fixed rate of interest ; but the agreement provided that in the event 
of the borrower being unable to pay any portion of the interest by reason of the 
deficiency of his profits, a due allowance should be made by the lender to the 
borrower in respect of the same in a fair and reasonable manner. 

Held by the Dvnsional Court: That the loan was an advance at a rate of 
interest varying with the profits within section 1 of the Partnership Law 
Amendment Act, 1865 ; and that on the bankruptcy of the borrower, the claim 
of the lender must, under section 5 of that Act, therefore be postponed until the 
claims of the other creditors were satisfied. 

Held by the Court of Appeal: Tliat the Court was unable to construe the 
agreement in such a way as to give to it any definite meaning as to the mode in 
which the due allowance in diminution of the interest was to be ascertained ; 
and that that being so it must disregard the written instrument, and the 
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creditor must bo allowed to prove for the unpaid balance of the loan simply as 
for money lent. 

Where parties have expressed the matter of their agreement in sach uncertain 
or imperfect terms that it is impossible to ascertain any definite meaning such 
agreement is necessarily void. In re Viiice p. 222 

Proof for."] — A proof tendered by a creditor against the debtor's estate was 
rejected by the trustee under a composition on the ground that the full 
principal sum claimed had been paid, and that in accordance with section 23 of 
the Bankruptcy Act, 1890^ a proof for interest could not be admitted for more 
than five per cent. 

HM : That the rejection was wrong, section 23 proceeding on the assump- 
tion of a proof having been made, although for the purposes of dividend 
interest must at first be calculated at a rate not exceeding 5 per cent. In re 
Herberty Ex parte Jones p. 253 

JUDGMENT — Power of Court to go behind.] — The power given to the Court 
of Bankruptcy to go behind a judgment and enquire into the consideration for 
the judgment debt at the instance of the judgment debtor upon the hearing of 
a petition by the judgment creditor for a receiving order, is not taken away by 
reason of the fact that an application made in the action by the debtor to set 
aside the judgment has been refused by the Court of Appeal. 

Judgment under Order XIY. on a dishonoured acceptance having been signed 
against the debtor as a member of the firm, a summons was issued by the 
debtor asking that such judgment might be set aside as against him on the 
ground that prior to the date of the acceptance the partnership so far as he was 
concerned had been dissolved, but this application was dismissed by the Master, 
whose decision was affirmed successively by the judge, the Divisional Court and 
the Court of Appeal. At the hearing of a bankruptcy petition against the 
debtor founded on the judgment, the registrar held that he was entitled to go 
behind the judgment, and being satisfied on the evidence before him that at the 
date of the acceptance the debtor was not a partner in the firm, he declined to 
make a receiving order. 

Held : That notwithstanding the prior decision of the Court of Appeal, the 
Court of Bankruptcy had a discretion on the application of the judgment debtor 
to go behind the judgment ; and that on the evidence before him that discretion 
had been rightly exercised by the registrar. In re Eraser, Ex parte The Central 
Bank of London p. 266 

JURISDICTION.] — (1) There is no authority in bankruptcy for the general 
proposition that where a trustee has sold his estate the Court ought in no case 
to entertain an application in the name of the trustee coupled with that of the 
assignee or purchaser to whom the estate has been sold. 

Under section 102, sub-section (1) of the Bankruptcy Act, 1883, certain rules 
of judicial discretion have been laid down limiting generally the application of 
the jurisdiction conferred by that section, and in each and every case the judge 
has further a discretion whether he will or will not exercise such jurisdiction. 

Where the matter is relevant to the bankruptcy and the right insisted upon is 
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a right of the tnutee higher than that which the bankrapt oonld have cUimed, 
and where there is no large sum involved or question of character arises, primd 
fa/de the jurisdiction ought to be put in force. 

But in each case the judge must consider whether under all the circumstances 
it is right and proper that the jurisdiction should be exercised. 

Where the official receiver as trustee in the bankruptcy, assigned to a creditor 
all his right and interest to bring, prosecute or carry on, either in bankruptcy or 
in equity or at law, any action or other proceeding to recover certain property 
alleged to form part of the bankrupt's estate, and after the release of the 
trustee an application was made to the County Court judge by the creditor in 
the trustee's name to obtain possession of the property, but the County Court 
judge declined to exercise his jurisdiction to hear the application. 

JIdd : That under the circumstances and looking to the fact that the trustee 
had himself taken no steps to enforce the alleged claim, the County Court judge 
was right in refusing to entertain the motion. In re Arnold, Ex parte The 
Official Receiver p. 1 

(2) The Court has no jurisdiction to make an order giving leave to serve a 
bankruptcy notice on a foreigner resident abroad, and who has not committed 
an act of bankruptcy in England. In re Peanony Ex parte Pearson . p. 185 

NEGOTIABLE INSTRUMENTS— iJul« as to, in proof o/.]— The rule in 
bankruptcy in connection with bills of exchange and promissory notes by which, 
if at the time of proving against the estate of a bankrupt liable upon such bill 
or note the creditor so proving has received part of the debt from another 
person to whom liability also attaches, he will be allowed to prove for the 
residue only after deducting the amount paid, is a rule which applies to 
negotiable instruments alone. 

Certain premises held by the debtor on lease having been burned down, the 
lessor received from an insurance company the sum of £273 in full discharge of 
his right under a policy of insurance on the said premises. Shortly afterwards, 
on the bankruptcy of the debtor, a proof was tendered by the lessor against the 
estate for £400 under a covenant in the lease by which the debtor was bound 
to reinstate the prenuses if they were so destroyed. This proof was rejected by 
the trustee in the bankruptcy to the extent of the £273 recovered by the lessor 
from the insurance company. 

Hdd: That the trustee was wrong in rejecting the proof, there being no 
privity of contract between the insurance company and the debtor and the rule 
recognised in the case of negotiable instruments not being applicable : and 
that, without entering into any question as to the right of the insurance 
company to any dividends paid, the lessor was entitled to prove for the full 
amount claimed. In re Blackbume, Ex parte Strouts . . • p- 249 

NOTICE— O/moeiwi. I—See Affidavits, 
Of appealJ] — See Appeal, 

OFFICIAL RECEIYEB.]— See also Board of Trade. 
Bitport of] — "Where any of the facts mentioned in section 8, sub-section (3) 
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of the Bankruptcy Act, 1890, have been proved against a bankrupt, the Court 
has no discretion to suspend the discharge of such bankrupt for any period less 
than the minimum of two years allowed by sub-section 2 (ii) of that section. 

But in order to bring into operation clauses (i) (ii) (iii) and (iv) of sub-section 
(2), it is necessary that the Court in which the bankruptcy proceedings are 
pending should find that the facts upon which the discharge is to be refused or 
suspended, or a condition imposed, in fact existed. 

And it would seem that the report of the official receiver is not conclusive 
upon the Court, even though the bankrupt has failed to give notice of his 
intention to dispute any of the statements therein contained ; but the Court is 
entitled to look into the evidence on which the findings in the report are based 
and is not bound to act upon it unless the facts alleged are proved. In re 
Oswell, Ex parte the Hoard of Trade p. 202 

Right of, where debtor m arrear Jor gas,"] — At the date of the receiving order 
the debtor was in arrear in respect of the gas used in his business, and the 
supply was cut off by the gas company, who refused to continue the supply, 
although requested to do so by the official receiver, until the arrears in question 
were paid. The official receiver eventually paid the arrears under protest. On 
motion made to the Court by the trustee in the bankruptcy for repayment of 
the simi so paid : 

Held : That the official receiver was not owner or occupier of the premises 
within section 11 of the Gas Act, 1871, and had, therefore, no right to demand 
a supply of gas from the Company ; and that the motion of the trustee must 
fail. In re Smith, Ex parte Mason p. 304 

PARTNERS — Banh-uptcy of— Proof] — In the case of bankruptcy of partners 
the rule that a debtor cannot prove in competition with his own creditors will 
generally prevent either the joint or separate estates from being augmented by 
proving against each other ; but to this rule there is the exception that where 
one or more members of a firm carry on a distinct and separate trade, either 
the aggregate firm, or the member or members of it who carry on the separate 
trade, may prove against the other for debts which have arisen in the ordinary 
way of business, but for such debts only. 

The distinction in this exception is between a debt due from the one trade to 
the other, as distinguished from a debt due from a partner personally to the 
firm of which he is a member ; and the question in each case for the Court to 
consider is whether the debt which it is sought to prove is a debt due from the 
partner or partners personally, or whether it is a trade debt. 

Even though a debt in respect of which proof is sought to be made may origi- 
nally have been a trade debt, it may subsequently have been converted by agree- 
ment into a mere personal debt of the partner, for which proof cannot be allowed, 
there being no rule that if money is once lent from trade to trade it cannot be 
transformed honestly into a personal loan to a partner. 

Fer Lo&D Esheb, M.B. : Qumre : Whether a loan by a banker to cany 
on a business, the only security being the personal credit of the trader, 
is anything more than a personal loan. In re Ridgwayy Ex parte Clarke, In 
re Bidgtoay, Ex parte Kaye p 260 
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PARTKERSHIP ACTS, 1865 & 1890.]— Where under an agreement for a 
loan to a trader it is the obvioas intention of the parties that the interest shall 
be payable out of the profits it lb immaterial in order to be within the meaning 
of section 1 of the Partnership Law Amendment Act^ 1865^ that the interest 
varies only downwards from the rate fixed under the agreement. 

Where under a written agreement containing a statement of the existing 
assets and liabilities of a trader in his business and a provision that such state- 
ment should be the basis of a proposed loan to him, a loan was made to such 
trader at a fixed rate of interest ; but the agreement provided that in the 
event of the borrower being unable to pay any portion of the interest by reason 
of the deficiency of his profits, a due allowance should be made by the lender 
to the borrower in respect of the same in a fair and reasonable manner. 

Held hy the Divisional Court : That the loan was an advance at a rate of 
interest varying with the profits within section 1 of the Partnership Law Amend- 
ment Act, 1865 ; and that on the bankruptcy of the borrower, the claim of the 
lender must, under section 5 of that Act, therefore be postponed until the claims 
of the other creditors were satisfied. 

Hdd hy the Court of Appeal : That the Court was unable to construe the 
agreement in such a way as to give to it any definite meaning as to the mode in 
which the due allowance in diminution of the interest was to be ascertained ; 
and that that being so it must disregard the written instrument, and the creditor 
must be allowed to prove for the unpaid balance of the loan simply as for money 
lent. 

Where parties have expressed the matter of their agreement in such uncertain 
or imperfect terms that it is impossible to ascertain any definite meaning, such 
agreement is necessarily void. In re Vince p. 222 

PETITION — Defect in,"] — ^A bankruptcy petition which alleges as an act of 
bankruptcy that a debtor has departed from his dwelling-house, or otherwise 
absented himself, but omits to allege that he did so with intent to defeat or 
delay his creditors, may nevertheless be amended provided that such amendment 
is made before adjudication, and no injustice is thereby caused to the debtor by 
reason of the amended petition being directed to be re-served. 

The act of bankruptcy alleged in a petition was that the debtors ''have 
absented themselves from their place of business . . . the debtors' said place of 
business being closed and no one left ia charge ; " but the petition did not 
allege that the debtors had absented themselves ''with intent to defeat or delay 
their creditors. '' The petition was amended by the registrar by adding the 
intent and was by his direction re-served upon the debtors, and a receiving 
order subsequently made. 

Hdd : That no adjudication having taken place the omission of the words 
" with intent to defeat or delay creditors " was a defect which could be remedied 
by amendment : and that the amended petition having been re-served the re- 
ceiving order could be properly made. 

The case of Ex parte Coates, In re Skelton (L. R. 5 Ch. Div. 979) distinguished. 
In re Fiddian, Squire <k Co,, Ex parte Fiddian, Squire d; Co, . . p. 95 

Serdct </.] — Where a person employed by the solicitor to the petitioning 
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et^ditor to serve a bankruptcy petition failed to effect personal service, and 
the County Court registrar refused to direct substituted service under Kule 
154 of the Bankruptcy Rules, 1886, on the ground that the person by whom 
the attempts to effect personal service had been made was not in the permanent 
employ of the creditor or his solicitor within the meaning of the rule. 

Held : That such refusal was wrong ; and that the Court being satisfied by 
affidavit that the debtor was keeping out of the way in order to avoid service, 
an order would be made directing service of the petition by registered letter. 

Semhle: That a bankruptcy petition may be served upon a debtor by any 
person duly authorised for that purpose by the petitioning creditor. In re 
Blackman, Ex parte Branfill p. 157 

Use off for inequitable purpose,] — When the Court sees that a bankruptcy 
petition has been made use of for an inequitable purpose, as, for example, to extort 
money from the debtor, it is the duty of the Court to refuse to make a receiving 
order, even though there is a good petitioning creditor's debt, and an act of 
bankruptcy has been committed. 

Thus where, as a consideration for his consenting to various adjournments of 
the hearing of the petition, the debtor gave to the petitioning creditor, at 
different times, a sum of £25 in cash, and two promissory notes for £200 and 
£50 respectively, and the creditor after the presentation of the petition also 
obtained security for the debt and costs and for the payment of the said 
promissory notes. 

Hdd: That the registrar was wrong in making a receiving order against the 
debtor ; and that such order must be discharged. 

And further, that the evidence put forward in the case disclosed conduct of 
the petitioning creditor, who was a solicitor, and also conduct of the solicitor to 
the debtor, of such a nature that it became the duty of the Court to give 
directions in order that the matter might be thoroughly investigated by the Law 
Society. In re Atkinson, Ex parte Atkinson p. 193 

Power of Court to go behind judgment at hearing of] — The power given to the 
Court of Bankruptcy to go behind a judgment and enquire into the considera- 
tion for the judgment debt at the instance of the judgment debtor upon the 
hearing of the petition by the judgment creditor for a receiving order, is not 
taken away by reason of the fact that an application made in the action by the 
debtor to set aside the judgment has been refused by the Court of Appeal. 

Judgment under Order XIY. on a dishonoured acceptance having been 
signed against the debtor as the member of a firm, a summons was issued by 
the debtor asking that such judgment might be set aside as against him on the 
ground that prior to the date of the acceptance the partnership so far as he was 
concerned had been dissolved, but this application was dismissed by the Master, 
whose decision was affirmed successively by the judge, the Divisional Court and 
the Court of Appeal. At the hearing of a bankruptcy petition against the 
debtor founded on the judgment, the registrar held that he was entitled to go 
behind the judgment, and being satisfied on the evidence before him that at the 
date of the acceptance the debtor was not a partner in the firm, he declined to 
make a receiving order. 
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Hdd : That notwithstanding the prior decision of the Court of Appeal, the 
Court of Bankruptcy had a discretion on the application of the judgment debtor 
to go behind the judgment; and that on the evidence before him that discretion 
had been rightly exercised by the registrar. In re Fraser^ Ex parte ihe Central 
Bank of London p. 266 

PROOF — On voluntary bond or covenanf] — Under section 40 of the Bankruptcy 
Act, 1883, debts arising upon voluntary bonds or covenants of a bankrupt 
may be proved for equally with debts for valuable consideration. 

Thus where upon an agreement that a woman with whom a debtor had 
cohabited should leave and live apart from him, and should not molest or make 
any further claim upon him, such debtor, previous to his bankruptcy, executed 
a deed by which he agreed to pay to the said woman an annuity of £200 a year, 
and it was provided that in case she should at any time thereafter marry and 
should thereupon request the debtor in writing to purchase the said annuity, he 
would pay the sum of £2,000 in full satisfaction thereof, and the woman having 
married and the debtor having become bankrupt a proof for £2,000 was after 
due notice tendered against his estate which was rejected by the trustee. 

Hdd : That such rejection was wrong ; and that the proof in question must 
be admitted. In re Coates, Ex parte Scott p. 87 

On guarantee given hy haiikriipt.] — Where proof is made against a bankrupt's 
estate on a guarantee entered into by the bankrupt on behalf of another person, 
if at the time of proving the creditor has received part of the debt, either by 
payment or as a dividend from the estate of the principal debtor, or even if 
such dividend has been declared though not actually paid, such creditor will be 
allowed to prove for the residue only after deducting the amount so paid or 
declared. 

But if after proof is made the creditor receives a dividend from the estate of 
the principal debtor that will not be deducted from the amount of his proof. 

In November, 1889, the bankrupt gave to the appellants, who were a Oerman 
banking company, a guarantee on behalf of his son to the extent of £7,500. In 
January, 1891, the son went into liquidation in Gtermany ; and in April, 1891, 
a receiving order was made against the bankrupt in England upon which 
adjudication followed. The guarantee provided by its terms that the engage- 
ment of the guarantor was to be a continuing and standing guarantee to the 
amount of £7,600, until notice in writing terminating it should be given, and 
until such notice it should not be considered as wholly or partially satisfied by 
the payment or liquidation at any time of any sum or sums of money for the 
time being due to the bank, but should extend to cover and be security for all 
future sums of money at any time due notwithstanding any such payment or 
liquidation : and it was further declared that all dividends, compositions and 
payments received from other parties should be taken and applied as payments 
in gross, and should not go or be taken as in dischaige of any part of the 
guarantee, but that the guarantee should apply to and secure any ultimate 
balance which should remain due. 

Held : On a proof made in the English bankruptcy, that credit must be given 
by the appellants for a sum of £1,693 received by them by way of dividend in 
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the German liquidation of the son before the date of proof : but that certain 
further sums alleged to have been received in the German liquidation after the 
proof was made need not be deducted. In re Blakeletfy Ex parte Aachner DUcMxto 
Gesellschaft p. 173 

On loan to trader — Interests varying with profits.l—Where under an agreement 
for a loan to a trader it is the obvious intention of the parties that the interest 
shall be payable out of the profits it is immaterial in order to be within the 
meaning of section 1 of the Partnership Law Amendment Act, 1865, that the 
interest varies only downwards from the rate fixed under the agreement. 

Where under a written agreement containing a statement of the existing 
assets and liabilities of a trader in his business and a provision that such 
statement should be the basis of a proposed loan to him, a loan was made to 
such trader at a fixed rate of interest ; but the agreement provided that in the 
event of the borrower being unable to pay any portion of the interest by reason 
of the deficiency of his profits, a due allowance should be made by the lender to 
the borrower in respect of the same in a fair and reasonable manner. 

Held by the Divinanal Court: That the loan was an advance at a rate of 
interest varying with the profits within section 1 of the Partnership Law 
Amendment Act, 1865 ; and that on the bankruptcy of the borrower, the claim 
of the lender must, under section 5 of that Act, therefore be postponed until the 
claims of the other creditors were satisfied. 

Held &v the Court of Appeal: That the Court was unable to constnie the 
agreement in such a way as to give to it any definite meaning as to the mode in 
which the due allowance in diminution of the interest was to be ascertained ; 
and that that being so it must disregard the written instrument, and the creditor 
must be allowed to prove for the unpaid balance of the loan simply as for money 
lent. 

Where parties have expressed the matter of their agreement in such uncertain 
or imperfect terms that it is impossible to ascertain any definite meaning, such 
agreement is necessarily void. In re Vvnce p. 222 

Under covenant in lease to reiiistate premises.'] — The rule in bankruptcy in 
connection with bills of exchange and promissory notes by which, if at the 
time of proving against the estate of a bankrupt liable upon such bill or note the 
creditor so proving has received part of the debt from another person to whom 
liability also attaches, he will be allowed to prove for the residue only after 
deducting the amount paid, is a rule which applies to negotiable instruments 
alone. 

Certain premises held by the debtor on lease having been burned down, the 
lessor received from an insurance company the sum of £27S in full discharge of 
his right under a policy of insurance on the said premises. Shortly afterwards, 
on the bankruptcy of the debtor, a proof was tendered by the lessor against the 
estate for £400 under a covenant in the lease by which the debtor was bound to 
reinstate the premises if they were so destroyed. This proof was rejected by 
the trustee in the bankruptcy to the extent of the £273 recovered by the lessor 
from the insurance company. 

Held: That the trustee was wrong in rejecting the proof^ there being no 
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privity of contract between the insurance company and the debtot and the rule 
recognised in the case of negotiable instruments not being applicable : and that, 
without entering into any question as to the right of the insurance company to 
any dividends paid, the lessor was entitled to prove for the full amount claimed. 
In re BlacJdmme, Ex parte 8tr(nds p. 249 

For interest.^ — A proof tendered by a creditor against the debtor's estate was 
rejected by the trustee under a composition on the ground that the full principal 
sum claimed had been paid, and that in accordance with section 23 of the 
Bankruptcy Act, 1890, a proof for interest could not be admitted for more than 
6 per cent. 

Held: That the rejection was wrong, section 23 proceeding on the assumption 
of a proof having been made, although for the purposes of dividend interest 
must at first be calculated at a rate not exceeding 5 per cent. In re Herbert^ 
Ex parte Jones p. 263 

Joint and Separate Estates.] — In the case of bankruptcy of partners, the rule 
that a debtor cannot prove in competition with his own creditors will generally 
prevent either the joint or separate estates from being augmented by proving 
against each other ; but to this rule there is the exception that where one or 
more members of a firm carry on a distinct and separate trade, either the 
aggregate firm, or the member or members of it who carry on the separate 
trade, may prove against the other for debts which have arisen in the ordinary 
way of business, but for such debts only. 

The distinction in this exception is between a debt due from the one trade to 
the other, as distinguished from a debt due from a partner personally to the 
firm of which he is a member ; and the question in each case for the Court to 
consider is whether the debt which it is sought to prove, is a debt due from the 
partner or partners personally, or whether it is a trade debt. 

Even though a debt in respect of which proof is sought to be made may 
originally have been a trade debt, it may subsequently have been converted by 
agreement into a mere personal debt of the partner for which proof cannot be 
allowed, there being no rule that if money is once lent from trade to trade, it 
cannot be transformed honestly into a personal loan to a partner. 

Per Lord Esheb, M.R. : Qucere: Whether a loan by a banker to carry on a 
business, the only security being the personal credit of thr trader, is anything 
more than a personal loan. In re Eidgwayy Ex parte Clarke^ In re Bidgway, Ex 
parte Kaye p. 269 

PROPERTY OF BANKRUPT— 5aZ€ of, by trtMe««.]— There is no authority 
in bankruptcy for the general proposition that where a trustee has sold his 
estate the Court ought in no case to entertain an application in the name of 
the trustee coupled with that of the assignee or purchaser to whom the estate 
has been sold. 

Under section 102, sub-section (1) of the Bankruptcy Act, 1883, certain rules 
of judicial discretion have been laid down limiting generally the application of 
the jurisdiction conferred by that section, and in each and every case the judge 
Jias further a discretion whether he will or will not exercise such jurisdiction. 
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Where the matter is relevant to the bankruptcy and the right insisted upon 
is a right of the trustee higher than that which the bankrupt could have claimed, 
and where there is no large sum involved or question of character arises, primd 
facie the jurisdiction ought to be put in force. 

But in each case the judge must consider whether under all the circumstances 
it is right and proper that the jurisdiction should be exercised. 

Where the official receiver as trustee in the bankruptcy, assigned to a creditor 
all his right and interest to bring, prosecute or carry on, either in bankruptcy 
or in equity or at law, any action or other proceeding to recover certain property 
alleged to form part of the bankrupt's estate, and after the release of the trustee 
an application was made to the County Court judge by the creditor in the 
trustee's name to obtain possession of the property, but the County CouH judge 
declined to exercise his jurisdiction to hear the application. 

Held : That under the circumstances and looking to the fact that the trustee 
had himself taken no steps to enforce the alleged claim, the County Court judge 
was right in refusing to entertain the motion. In re Arnold, Ex parte The 
Official Receiver p. 1 

Claim of trustee to.] — (1) The bankmpt, on the eve of his bankruptcy, possessed 
himself of moneys belonging to his estate, which he paid into a banking account 
opened by him for that purpose, and a cheque was drawn by the bankrupt on 
this account in favour of his housekeeper, in payment of which she received a 
Bank of England note for £600. This note, payment of which had been stopped 
by the trustee, was subsequently presented by the National Bank of Scotland, 
it having been paid in by a customer who stated that he had merely passed the 
same through his account as a matter of convenience for the person to whom 
the note was originally given. A motion having been launched by the trustee 
to declare the note t.o be his property, an arrangement was come to by which 
the claim of the bankrupt's housekeeper was withdrawn, and the person through 
whose account the note had passed also made no claim to retain it, but he 
applied to have paid thereout the costs to which he had been put, and to get 
such a receipt for the balance of the money as would be an answer to any action 
in connection with the note which might hereafter bo brought against him. 

Held : That, even assuming every assistance had been afforded to the trustee, 
no ground had been shown why the trustee should pay costs ; and that the only 
order the Court could make was an order in the terms of the trustee's notice of 
motion, no order being made as to costs. In re Bates, Ex parte Hobbs . p. 25 

(2) On the hearing of an application by the trustee in the bankruptcy to 
declare certain property alleged to have been transferred by the bankrupt to the 
respondents to be part of the bankrupt's estate, objection was taken to the 
motion being heard on the groimd that certain of the property claimed by the 
trustee had been sold by the respondents to the parties taking the objection, 
and that no notice of motion had been served upon them. 

Held : That the objection must fail : that any order made upon the motion 
would affect only the right of the trustee and the respondents, and would not 
affect the rights of any other person ; and that the parties taking the objection 
had no locus standi to be heard. 

Where, after the issue of a warrant for the arrest of an absconding debtor, 
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i^id while such warrant was still unexecuted, a motion by the trustee came on 
for hearing to declare certain property alleged to have been transferred by the 
bankrupt to be part of his estate, and an application was made to the Court on 
behalf of the respondents to the motion that protection from arrest might be 
afforded to the bankrupt in order that he might be induced to come forward 
and give evidence in their favour. 

The Court, after ascertaining that the trustee consented under the circum- 
stances not to insist upon his strict rights and that full justice might be done 
between the parties, upon bail being given by two sureties in £250 each for the 
future appearance of the bankrupt, suspended the execution of the warrant 
until further order in order that the bankrupt might be called. In re Von 
IVeissenfdd, Ex parte Hendry p. 30 

(3) In January, 1891, a receiving order was made against the debtor upon 
which he was adjudicated bankrupt ; but in August, 1891, the debtor obtained 
his discharge. In May, 1892, the sum of £120 was recovered by the debtor in 
an action for work and labour done by him as agent in negotiating the sale of 
certain property between March and October, 1890. 

Held : That the trustee in the bankruptcy was entitled to the money so 
recovered, the cause of action being one which vested in him. 

And, further, that even if the contract between the debtor and the defendants 
in the action in point of fact was that the remuneration for his services should 
be paid out of the proceeds of the sale on its completion, which did not take 
place until after the debtor had obtained his dischaige, nevertheless the right 
of the debtor during the bankruptcy and before the discharge was property 
divisible amongst hi6 creditors within sections 44 and 168 of the Bankruptcy 
Act, 1883, and the trustee was entitled to the money. In re Bymcy Ex parte 
Henry p. 213 

(4) By a settlement made in 1873, certain real estates were limited to such 
uses and for such trusts as a father and his son should by deed jointly appoint, 
with remainder in default of appointment to the father for life, with remainder 
to the son for life, with remainders over. The son was not a party to this deed. By 
a deed of re-settlement made in 1888, the father and son in exercise of the joint 
power of appointment given to them by *he deed of 1873, appointed and granted 
the said real estates to the use of trustees for a term of years to raise and pay 
certain mortgages, certain scheduled debts of the father, and certain scheduled 
debts of the son, with remainder to the use of the father for life, with remainder 
to the use of the trustees during the life of the son upon trust to receive and 
pay him the rents and profits during his life, until he should assign, charge, or 
encumber, or do or suffer anything whereby the same would through his act or 
default, or by operation or process of law or otherwise become vested in or pay- 
able to any other person, with a discretionary trust over on the happening of 
any such event for the benefit of the son, his vrife and children or relatives, 
with remainders over. The trustees raised the money to pay the debts of the 
son, and in March, 1889, had paid certain debts when they received a written 
notice from the son requiring them not to part vnlth any moneys in their hands ap- 
plicable to the payment of the said debts. In July, 1889, the son was adjudicated 
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bankrupt. In November, 1890, the father died. The official receiver, as 
trustee in the bankruptcy, subsequently claimed (1) the life interest of the 
bankrupt in the settled estates, on the ground that the gift over on alienation 
was- void as against him ; and (2) the moneys in the hands of the trustees of the 
settlement, on the ground that it was part of the property of the bankrupt. 

Held : That the settlement of 1888 was not a settlement by the bankrupt of 
his own property on himself ; and that the discretionary trust over, therefore, 
took effect, and the trustee in bankruptcy was not entitled to the life interest 
of the bankrupt. 

But that the trust to pay debts was a revocable mandate which had been duly 
revoked ; and that the trustee in bankruptcy was entitled to the moneys 
remaining in the hands of the trustees of the settlement. In re Ashby^ Ex parte 
Wreford'^ p. 77 

(5) On February 20th, 1891, a bankruptcy petition was presented against the 
debtor by the present respondents, but on May 7th, 1891, this petition was dis- 
missed by consent on payment by the debtor of £90 in settlement. At this 
time the respondents were aware that several other petitions had been presented 
against the debtor. On Jime 12th, 1891, another petition was presented 
against the debtor upon which a receiving order was made and the debtor 
adjudicated bankrupt. On application by the trustee in the bankruptcy for an 
order upon the respondents to pay over the j^O received by them from the 
debtor : 

HM : That a person who had notice of a petition having been presented 
against a debtor had constructive notice of the act of bankruptcy alleged in such 
petition ; and that the respondents having notice at the time when the money 
was received by them that several petitions were then pending against the 
debtor, one of which contained an allegation of an act of bankruptcy available 
for a bankruptcy petition at the date of the presentation of the petition on 
which the receiving order was made, must be taken to have had notice of that 
act of bankruptcy, and the trustee was therefore entitled to repayment. In re 
Sedgwick, Ex parte Hohhs p. 217 

(6) It would seem that where an order is made under section 8 of the Bank- 
ruptcy Act, 1890, suspending the discharge of a bankrupt until a dividend of 
108. in the pound has been paid to the creditors, and before the bankrupt has 
complied with the order property devolves on him more than sufficient to pay 
the lOa. in the pound, the discharge will take effect as from that time, but the 
trustee in the bankruptcy will be entitled to such property for the purpose of 
distribution amongst the creditors, the bankrupt having a claim only to any 
surplus which may remain after payment of his debts in full. 

On application by the bankrupt for his discharge under section 28 of the 
Bankruptcy Act, 1883, an order was made that the bankrupt's discharge be 
suspended until he had paid to the trustee such a sum as, with the dividend 
declared or to be declared, would enable the trustee to pay to the creditors bs, 
in the pound upon their debts, and that the order of discharge should take 
effect and come into operation on the day of the payment of that sum. Before 
the tenns of this order were complied with the bankrupt's father died, and 
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under his will the bankrupt became thereupon entitled to a share of the residue 
of his estate amounting to about £800, the sum necessary to complete the pay- 
ment of 5«. in the pound to the bankrupt's creditors being then about £300. 
The official receiver as trustee in the bankruptcy claimed the whole £800 for 
distribution anong the creditors. 

Hdd : (Per Lord Esher, M.R. and Lofes, L.J. : Fry, L.J. dissenting) : 
That the discharge did not operate until the 58. in the pound had been paid to 
the creditors : that the whole £800 must be considered to have devolved upon 
the bankrupt at one time ; and that, as he was undischarged at the time when 
it devolved on him, it was by virtue of section 44, sub-section (i), of the Bank- 
ruptcy Act, 1883, property of the bankrupt divisible amongst his creditors, and 
by section 65 the bankrupt was only entitled to any surplus after payment of 
his creditors in full. 

But that from and after the devolution of the £800 the order of discharge 
took effect. 

Per Fry, L. J. : That the intention of the order was that the creditors should not 
receive more than bs, in the pound ; and that, in order to effect that intention, 
the £800 ought to be treated by construction of law as having devolved in two 
sums, one of £300, which vested in the trustee and brought the order of dis- 
charge into operation, and the other of £500, which devolved on the bankrupt, 
as being then discharged, for his own benefit. I71 re Hawkins^ Ex parte the 
Official Receiver .p. 118 

(7) Shortly before the bankruptcy the debtor assigned to a creditor a large 
portion of his book debts, and proceedings being subsequently taken by the 
assignee to recover one of the debts so assigned of the amount of £27, the trustee 
in the bankruptcy gave notice to the person from whom the amount was due 
that he claimed the debt. The money was paid into Court, and an issue 
ordered to be tried as to the ownership of the debt, in which the assignee was 
plaintiff and the trustee the claimant. At the hearing of the issue the contention 
raised by the trustee was that at the time of the assignment the assignee had 
notice of an act of bankruptcy committed by the assignor ; but the issue was 
decided in favour of the assignee. On motion afterwards made by the trustee 
to the Bankruptcy Court to set aside the assignment on the ground that it was 
a fraudulent preference and also an act of bankruptcy as being an assignment 
of practically the whole of the debtor's property, the preliminary objection was 
taken that the matter was res judicata. 

Held: That the objection must be allowed : that there was nothing to prevent 
the allegations now made by the trustee from being raised at the trial of the 
interpleader issue in which the true question was whether or not the title of the 
assignee of the debts could be defeated by the trustee in the bankruptcy : and 
that that being so, the trustee was estopped from raising the question again on. 
motion to the Bankruptcy Court. In re Hilton, Ex parte March , . p. 286 

RECEIVING ORDER]-See Petition, 

REMUNERATION— 0/ Trustee,]— (1) The Board of Trade has power under 
section 72 of the Jjankniptcy Act, 1883, on the application of dissentient 
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creditors, to hx. the remuneration of the trustee in a bankruptcy, not only when 
such remuneration has been fixed by a resolution of the creditors, but also when 
it has been fixed by a resolution of the committee of inspection in pursuance of 
an authority delegated to them by a resolution of the creditors. In re Gallard, 
Ex parte Harris p. 52 

(2) On November 13th, 1888, the remuneration of the trustee in the bankruptcy 
was fixed by resolution of the committee of inspection at the rate of 15 per cent, 
on the amount realised, and 20 per cent, on the amount distributed in dividend. 
In March, 1890, objection was made to the Board of Trade by certain creditors 
with regard to the amount of the trustee's remuneration ; and in Februar^^ 
1891, after due investigation, the remuneration of the trustee was fixed by the 
Board of Trade under the powers given to it by section 72, sub-section (2) of 
the Bankruptcy Act, 1883, at the rate of 5 per cent on the assets realised, and 
5 per cent, on the amount divided. In December, 1891, on the application of 
the trustee, an order was made by the County Court judge, declaring that the 
fixing of remuneration by the Board of Trade was inoperative, and that the 
remuneration as fixed by the committee of inspection was binding and ought to 
be allowed. 

Held: That the Board of Trade had a right of appeal against this decision. 

That the Board of Trade had jurisdiction to investigate and fix the remunera- 
tion ; and that the order of the County Court judge declaring that remuneration 
should be allowed at the rate fixed by the committee of inspection was wrong. 

But that the duty of the Board of Trade in exercising the power conferred 
upon it by section 72, sub-section (2) of the Bankruptcy Act, 1883, ought to be 
performed with great care, and upon such fixed principles that persons who fill 
the office of trustee in bankruptcy may be assured that the supervision main- 
tained by the Board of Trade over their acts will in no case cause injustice, so 
that such office may be undertaken willingly by persons of the highest integrity 
and experience in the realisation of bankrupt estates. In re Shirley^ Ex parte 
ihe Board of Trade p. 147 

(3) On July 2ud, 1889, the remuneration of the trustee appointed in the 
bankruptcy was fixed by resolution of the committee of inspection at the rate of 
£10 per cent, on the assets realised, and £7 lOs, per cent, on the amount 
distributed in dividend, at which rate remuneration was allowed to the trustee 
on the assets then realised at the fourth audit of his accounts. In January, 
1890, a further asset of the bankrupt consisting of a reversion to a share of 
certain residuary estate was realised for the sum of £1,200, upon which 
remuneration was claimed by the trustee at the same rate. Objection was, 
however, taken by the committee of inspection to this claim on the ground that 
the resolution passed by them on July 2nd, 1889, had reference only to the 
assets realised at the time such resolution was passed and did not include any 
future assets ; and they subsequently passed another resolution by which the 
remuneration of the trustee was fixed at a percentage calculated at the rate of 
£6 per cent, on the assets realised, and £2 10s, per cent, on the amount 
distributed in dividend. The claim of the trustee was accordingly disallowed 
by the Board of Trade on the fifth audit of his accounts. 
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Held: That if by the tenuB of the resolution of July 2n(l, 188U, the remunera- 
tion then fixed was to apply only to past matters, the second resolution of the 
committee of inspection was unnecessary, and that if the terms of that 
resolution were so wide as to apply to past and future matters, the committee of 
inspection of its own motion had no right to interfere at all, but the proper 
course was to come to the Court and ask it to set aside the resolution. 

That under the circumstances the Board of Trade would be acting rightly in 
revising their audit and in allowing the remuneration at the rate claimed. In re 
Martden, Ex parte the Board of Trade p. 70 

REPORT — Of Official Receiver,]— -Where any of the facts mentioned in section 8, 
sub-section (3) of the Bankruptcy Act, 1890, have been proved against a 
bankrupt, the Court has no discretion to suspend the discharge of such bankrupt 
for any period less than the minimum of two years allowed by sub-section 2 (ii) 
of that section. 

But in order to bring into operation clauses (i) (ii) (iii) and (iv) of sub- 
section (2), it is necessary that the Court in which the bankruptcy proceedings 
are pending should find that the facts upon which the discharge is to be refused 
or suspended or a condition imposed, in fact existed. 

And it would seem that the report of the official receiver is not conclusive 
upon the Court, even though the bankrupt has failed to give notice of his 
intention to dispute any of the statements therein contained ; but the Court is 
entitled to look into the evidence on which the findings in the report are based, 
and is not bound to act upon it unless the facts alleged are proved. In re 
Ostoell, Ex parte the Board of Trade, p. 202 

RES JUDICATA. ]--See Estoppel. 

REVIEW.]— See Costn. 

SALARY — Appropriation of.] On June 4th, 1891, the bankrupt, who was 
an actor, entered into an agreement by which he was engaged to perform for a 
period of two years at a salary of £30 a week. On July 23rd, 1891, a receiving 
order was made against the bankrupt upon which adjudication followed. After 
the date of the receiving order the bankrupt entered into an arrangement with 
the manager by whom he had been engaged that the latter should buy up certain 
of his debts, and that in order to repay himself the money so advanced, he 
should deduct £20 a week from the bankrupt's salary. The bankrupt had also 
been ordered by the Divorce Court to pay £3 a week to his wife for alimony. 
On November 19th, 1891, upon the application of the official receiver as trustee 
in the bankruptcy, an order was made by the registrar directing that £15 a week 
should be paid out of the bankrupt's salary to the trustee to be applied in 
satisfaction of the bankrupt's debts. 

Held : That the payment of £30 a week to the bankrupt, if not *' salary," 
was at any rate '^ income " in the nature of salary within the meaning of 
section 53, sub-section (2) of the Bankruptcy Act, 1883. 

But in order that that sub-section should apply, it was necessary that the 
bankrupt should be in actual receipt of the salary or income in question ; and 
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that not being so in the present case the order of the registrar could not be 
supported. 

That the payment of £30 a week being made in respect of the bankrupt *s 
personal services was not part of his property which vested in the trustee ; and 
that the bankrupt was consequently entitled, notwithstanding the receiving 
order, to make any arrangement he pleased with regard to it. 

Fer Lord Eshek, M.R. : That in exercising the discretionary power given 
by section 53 of the Bankruptcy Act, 1883, the Court ought not to cut down the 
bankrupt's means of living too closely, but ought to leave him a liberal 
allowance for his support. In re Shinty Ex parte. Shine . . . . p. 40 

SALE OF GOODS. 1— See Stoppaffe in Transitn, 

SCHEME OF ARRANGEMENT.]— Under section 3, sub-section (9) of the 
Bankruptcy Act, 1890, the Court is not bound to approve a scheme of arrange- 
ment proposed by a debtor and accepted by the statutory majority of creditors, 
although such scheme may provide reasonable security for the payment of not 
less than 7«. t)(2. in the pound on all the unsecured debts provable against the 
debtor's estate. 

If the condition in question is f ulfiUed the Court may or may not, upon all 
the other circumstances of the case, approve the scheme. 

On application by the debtor to approve a scheme of arrangement which had 
been accepted by the statutory majority of the creditors, the official receiver 
reported that the terms of the scheme were reasonable and calculated to benefit 
the general body of the creditors, and also that the scheme provided reasonable 
security for the payment of not less than 75. 6(2. in the pound on all the 
unsecured debts. The report further stated that the debtor had brought on or 
contributed to his bankruptcy by rash and hazardous speculations ; that he had 
not kept proper books of account ; and that he had on two previous occasions 
been adjudicated bankrupt. On the hearing of the application the official 
receiver appeared, and stated that he had no objection to make; and the 
registrar thereupon, after hearing evidence, approved the scheme. 

Hdd : That the Board of Trade had a right of appeal against the decision of 
the registrar, notwithstanding that the official receiver had reported in favour of 
the scheme, and had supported the application for its approval in the Court 
below. 

That the registrar was wrong in approving the scheme, inasmuch as it was 
not shewn that such scheme provided reasonable security for the payment of 
not less than 7«. 6d. in the pound. 

And further, that even if this had been shewn, the Court was not bound 
under section 3, sub-section (9) of the Bankruptcy Act, 1890, to approve the 
scheme, and that having regard to the offences against the bankruptcy law 
mentioned in section 8, which the debtor was found to have committed, the 
scheme ought not to be approved by the Court. In re Burr, Ex parte the 
Board of Trade p. 133 

SECURED CREDITOR.]— The debtor having failed to comply with an order 
made in an action in the Chancery Division to pay into Court the sum of 
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;£20,846, a writ of sequestration was on January 8th, 1892, issued t>y the Court 
to enforce the order, under which the commissioners seized the debtor's house 
and goods. On January 14th, 1892, a bankruptcy petition was presented 
against the debtor in the County Court ; and on January 15th, 1892, an 
interim injunction was granted by the County Court restraining further pro- 
ceedings under the writ of sequestration pending the hearing of the petition. 
On January 25th, 1892, a receiving order was made against the debtor, and the 
injunction made perpetual. 

A subsequent application by the plaintiffs in the Chancery action to discharge 
the restraining order was refused by the County Court judge. 

Held : That the plaintiffs in the Chancery action were creditors within the 
meaning of section 9 of the Bankruptcy Act, 1883, but were not secured 
creditors within sub-section (2) of that section; and that the County Court 
judge was therefore right in refusing to discharge the order restraining them 
from proceeding further with the sequestration. In re Hastings, Ex parte 
Brown p. 234 

SEQUESTRATION.]— See Writ of Sequestratum. 

SERVICE — Of Petition,] — Where a person employed by the solicitor to the 
petitioning creditor to serve a bankruptcy petition failed to effect personal 
service, and the County Court registrar refused to direct substituted service 
under Rule 154 of the Bankruptcy Rules, 1886, on the ground that the person by 
whom the attempts to effect personal service had been made was not in the per- 
manent employ of the creditor or his solicitor within the meaning of the rule. 

Held : That such refusal was wrong ; and that the Court being satisfied by 
affidavit that the debtor was keeping out of the way in order to avoid service, 
an order would be made directing service of the petition by registered letter. 

Semhk : That a bankruptcy petition may be served upon a debtor by any 
person duly authorised for that purpose by the petitioning creditor. In re 
Blackman, Ex parte BranfiU p. 157 

Of Baitkruptcy Notice,"] — The Court has no jurisdiction to make an order giving 
leave to serve a bankruptcy notice on a foreigner resident abroad, and who has 
not committed an act of bankruptcy in England. In re Pearson, Ez parte 
Pearson, p. 185 

Of Affidavits in support of Notice of Motion.] — The copy affidavits in support of 
an application in bankruptcy should be served with the notice of motion. In 
re Wells, Ex parte Collins p. 191 

SETTLEMENT.] — By a settlement made in 1873, certain real estates were 
limited to such uses and for such trusts as a father and his son should by deed 
jointly appoint, with remainder in default of appointment to the father for life, 
with remainder to the son for life, with remainders over. The son was not a 
party to this deed. By a deed of re-settlement made in 1888, the father and 
son in exercise of the joint power of appointment given to them by the deed of 
1873, appointed and granted the said real estates to the use of trustees for a 
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term of yeats to raifle and pay certain moi'tgages, certain scheduled debts of the 
father, and certain scheduled debts of the son, with remainder to the use of the 
father for life, with remainder to the use of the trustees during the life of the 
son upon trust to receive and pay him the rents and profits during his life, 
until he should assign, charge, or encumber, or do or suffer anything whereby 
the same would through his act or default, or by operation or process of law or 
otherwise become vested in or payable to any other person, with a discretionary 
trust over on the happening of any such event for the benefit of the son, his 
wife and children or relatives, with remainders over. The trustees raised the 
money to pay the debts of the son, and in March, 1889, had paid certain debts 
when they received a written notice from the son requiring them not to part 
with any moneys in their hands applicable to the payment of the said debts. 
In July, 1589, the son was adjudicated bankrupt. In November, 1890, the 
father died. The official receiver, as trustee in the bankruptcy, subsequently 
claimed (1) the life interest of the bankrupt in the settled estates, on the 
ground that the gift over on alienation was void as against him ; and (2) the 
moneys in the hands of the trustees of the settlement, on the ground that it 
was part of the property of the bankrupt. 

Held : That the settlement of 1888 was not a settlement by the bankrupt of 
his own property on himself ; and that the discretionary trust over, therefore, 
took effect, and the trustee in bankruptcy was not entitled to the life interest of 
the bankrupt. 

But that the trust to pay debts was a revocable mandate which had been duly 
revoked : and that the trustee in bankruptcy was entitled to the moneys 
remaining in the hands of the trustees of the settlement. In re Ashhy^ 
Ex parte Wrefcrd p. 77 

Voluntary.'] — A present of diamonds by a husband to his wife is a ''settle- 
ment" on the wife within the meaning of section 47 of the Bankruptcy Act, 
1883, and if the husband becomes bankrupt within two years afterwards, will 
be void as against his trustee. 

Whether a gift of property will be set aside under section 47 as being a 
voluntary settlement would seem to depend on the nature and circumstances of 
the transaction shewing an intention on the part of the donor, that the subject- 
matter of the gift should be preserved. 

Where the circumstances indicate that the preservation of the subject-matter 
of gift was not contemplated by the donor, section 47 will not apply. In re 
Vaimttart, Ex parte Brown p. 280 

SOLICITOR — Specfulatvot hutiness by.] — In 1885 the bankrupt, who was a 
solicitor in practice, and was possessed of about £34,000, agreed with a person 
who had purchased the life interest of certain estates in a liquidation to lend 
£5,000 for the purpose of developing the estates, and this business was subse- 
quently carried on in partnership, the original purchaser having entire control 
of the business, and the solicitor exercising no supervision, and keeping no 
accounts. The project turned out to be an entire failure, and the parties 
became bankrupt. On application by the solicitor for his discharge, an order 
was made by the registrar suspending the discharge for four years on the ground 
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that the bankrupt had brought on or contributed to his bankruptcy by rash and 
hazardous speculations within the meaning of section 8, sub-section 3 (/) of the 
Bankruptcy Act, 1890. 

Hdd : That the order of the registrar was right : that the Court declined to 
attempt to define what would in every case amount to rash and hazardous 
speculation, but that it was clearly of opinion that the bankrupt in the present 
case had entered into hazardous speculations, and that he had been most rash in 
doing so. 

Whenever a solicitor who is engaged in practice enters into another business 
which involves speculation he will, in the event of subsequent bankruptcy, run 
great risk of being held to have been rash in so doing. In re Keaytt, Ex parte 
Keays p. 18 

Costs of.] — (1) The official receiver being trustee in the bankruptcy without a 
committee of inspection, made four separate applications to the Board of Trade 
for permission to employ a solicitor, stating in each case the nature of the 
business for which a solicitor was required, and that he would look to the estate 
for costs, and also stating the maximum amount of costs beyond which no 
expense would be incurred without further application. The total maximum 
amount of costs was £250 ; and the Board of Trade approved all the applications 
as charges against the bankrupt's estate. On taxation of the solicitor's bill of 
costs, it was allowed by the taxing-master at £506 ; but a review of the taxa- 
tion was applied for on the ground that the sum of £250 only, which had been 
sanctioned by the Board of Trade, could be allowed against the estate. 

Held : That in a case where a committee of inspection was appointed, section 
67, sub-section (3) of the Bankruptcy Act, 1883, would empower the committee 
in giving permission to the trustee to employ a solicitor, to limit the amount of 
costs which might be incurred : and that there being no committee of inspection, 
the Board of Trade stood in the same position and had the same powers and 
duties. 

The Board of Trade could, therefore, limit the amount of costs to be paid out 
of the estate to the solicitor employed by the official receiver, and had done so 
in the present case, so that the sum of £250, which the Board of Trade had 
sanctioned, could alone be allowed out of the estate. 

Qxuiere : Whether the official receiver might not be personally liable to the 
M>licitor for the extra costs. In re Dtmcan, Ex parte the Official Receiver p. 61 

(2) — On taxation of the costs of the solicitor to the debtor in the County 
Court the registrar allowed two items of one guinea each for journeys of the 
solicitor in order to attend the debtor's adjourned public examination, which it 
was alleged had taken place for the convenience of the official receiver. The 
Board of Trade objected to the allowance on the ground that the assets of the 
debtor were certified at under £100, and that the items in question were 
included in the £3 allowed in such cases to solicitors by the scale of costs in 
Appendix I. (a) to the Bankruptcy Rules, 1883. Upon a review of taxation 
by the taxing master of the High Court at the instance of the Board of Trade, 
under Kule 124 of the Bankruptcy Rules, 1886, the costs were disallowed. 

Hdd: That the solicitor had a right to apply to the Bankruptcy judge to 
revise the decision of the taxing master. 
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But that no special order as to costs having been made by the County Court 
the decision of the taxing master was right. 

SemhU : That it could not have been the intention of the Legislature that 
where special costs have been properly incurred they should not be paid, and 
that in such case the Court has power to make a special order. In re. Allison, 
Ex parte Jaynes p. 180 

(3) — The decision in the case of In re Sbiclair, Ex parte Fayne (see a?i<€, 
Vol 11. p. 256 : L. R. 15 Q. B. D. 616) by which money hmd fide paid by a 
debtor to his solicitor for expenses in opposing bankruptcy proceedings cannot 
be recovered back by the trustee, will not be extended. 

Money paid by a debtor to his solicitor to meet the expenses of calling 
creditors together with the view of making arrangements with them cannot, 
therefore, be retained by the solicitor in respect of services rendered after act of 
bankruptcy. 

The debtor who was then indebted to his solicitor in the sum of £40 consulted 
the solicitor as to his position, with the result that it was resolved that a balance 
sheet should be prepared, and a meeting of the creditors called. The solicitor 
declined to act for the debtor on credit, and a sum of £15 was accordingly paid 
by the debtor to the solicitor to secure his services in the matter. After 
services to the amount of about £3 had been rendered, the debtor committed 
an act of bankruptcy by executing a deed of assignment for the benefit of his 
creditors, upon which he was subsequently made bankrupt. On application by 
the official receiver as trustee in the bankruptcy, the County Court judge 
refused to allow the solicitor to retain the balance of £12 in respect of services 
rendered after the act of bankruptcy, and directed him to hand it over to the 
trustee. 

Held : That the circiunstances under which the payment by the debtor to the 
solicitor was made did not create a necessity such as would arise in the case of a 
payment to defend a debtor from a bankruptcy petition which had been pre- 
sented against him ; and that the solicitor was not entitled to retain the money 
in payment for services rendered after the act of bankruptcy was committed. 

That the solicitor was not entitled to set-off the balance in his hands against 
the old debt of £40 which was owed to him by the debtor. In re Folliit, 
Ex parte Minor p. 309 

Examination of — Claim of privilege.] — At a private examination of the 
solicitor to the debtor the Court allowed the following question to be put : 
** Which was the first transaction in which you acted for the debtor in connec- 
tion with the Pelican Club ? '' The solicitor declined to answer this question on 
the ground that to do so would be to disclose communications made by his client 
to him for the purpose of obtaining his professional advice. 

Held : That the question was not one in respect of which any privilege could 
attach ; and that the solicitor was bound to answer it. In re WeUs, Ex parte 
the Trustee p. 116 

Conduct of] — When the Court sees that a bankruptcy petition has been made 
use of for an inequitable purpose, as, for example, to extort money from the 
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debtor, it is the duty of the Court to refuse to make a receiving order, even 
though there is a good petitioning creditor's debt, and an act of bankruptcy has 
been committed. 

Thus where, as a consideration for his consenting to various adjournments of 
the hearing of the petition, the debtor gave to the petitioning creditor at different 
times, a sum of £25 in cash, and two promissory notes for £200 and £50 
respectively, and the creditor after the presentation of the petition also obtained 
security for the debt and costs and for the payment of the said promissory 
notes. 

Held : That the registrar was wrong in making a receiving order against the 
debtor ; and that such order must be discharged. 

And further, that the evidence put forward in the case disclosed conduct of 
the petitioning creditor, who was a solicitor, and also conduct of the solicitor to 
the debtor, of such a nature that it became the duty of the Court to give 
directions in order that the matter might be thoroughly investigated by the Law 
Society. In re Atkinson, Ex parte Atkinson p. 193 

Documerds in possession of.] — On the bankruptcy taking place, the property of 
the bankrupt was taken possession of by the trustee, including the books, papers, 
and documents, at the bankrupt's office where he carried on business as a 
solicitor. Application was subsequently made by the bankrupt to the trustee 
for the return of certain documents on the ground that they were the property 
of other persons and that no lien attached to them, but the trustee, without 
actually claiming the documents, declined to hand them over without the 
sanction of the Court. 

Held : Thafc an order to deliver up the documents not belonging to the bank- 
rupt might be made ; but that such order must contain the further provision, 
that nothing in the order should extend to any book or document which was the 
property of the bankrupt or was kept by him for the purpose of his business. 

The trustee not appearing at the hearing of the motion, the Court expressed 
the opinion that having taken up the position that he did not desire to give up 
the documents without the sanction of the Court, it was the duty of the trustee 
to be present when the application to the Court was made, although it might 
not be necessaiy for him to instruct counsel in the matter. In re Scott, Ex parte 
Scott p. 267 

STATUTE OF LIMITATIONS.]— The Statute of Limitations applies to bar a 
motion in bankruptcy made under section 72 of the Bankruptcy Act, 1869 (see 
now section 102, sub-section (1) of the Bankruptcy Act, 1883), in the same 
manner as it applies to bar an action at law. 

Service of the notice of motion is equivalent to the commencement of 
an action, and must be made within the same time as an action must be 
commenced. 

Such a motion being only a substitute for an action at law, the Statute of 
Limitations runs against a trustee in bankruptcy in the same manner as it 
would run against the bankrupt himself. 

Thus where application was made in the Bankruptcy Court by the trustee in 
a liquidation by arrangement for an order that a solicitor should pay over 
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certain rents of the property of the liquidating debtor which had been received 
by him subsequent to the commencement of the liquidation, but the notice of 
motion was served more than six years after the rents had been so received. 

Held: That the Statute of Limitations (21 Jac. I., c. 16, s. 3) was a bar to 
the motion in the Bankruptcy Court by the trustee. In re Mansd, Ex parte 
NoHon p. 198 

STOPPAGE IN TRANSITU.]— A general rule with regard to the right of 
stoppage in transitu, is that if the goods have arrived at a break in their journey 
of such a nature that they wait for new orders from the purchaser to put 
them again in motion, to communicate to them another substantive destina- 
tion, and without such orders they would continiie stationary, the transitus is 
at an end. 

But where a place is fixed by the buyer to the seller as the ultimate destina- 
tion of the goods, and d fortiori if there is an express stipulation as to their 
destination in the contract of sale, the transit is not at an end until the goods 
reach that place of destination. 

In May, 1891 the foUowiog order was given by the debtors, who were East 
and West India Commission Merchants carrying on business in London, to a 
firm of manufacturers, '* Please send invoice in duplicate by June 2nd. J. H. A. 
& Co., Trinidad, 500 Boxes," &c. With this order were instructions to be 
handed with the goods to the Superintendent of the London Docks : *' Super- 
intendent London Docks. Please receive the undermentioned packages to be 
shipped on board the MacGarel. Mark J. H. A. <k Co., Trinidad, 500 Boxes," &c. 
The goods were invoiced to the debtors, marked as above, for MacGarel, s.s,, 
London Docks, and delivered to the Dock Company with the instructions ; and 
a receipt drawn up by the vendor was signed by the dock superintendent as 
follows : — *' London Dock Company. Bought of R. & Co. J. H. A. & Co., 
Trinidad, 500 Boxes, &c. On account B. & G. Lime Street." In June, 1891, a 
receiving order was made against the debtors, and the goods being on their way 
to Trinidad a notice was given to the managing owners of the MacOarel to hold 
the goods to the order of the vendors, but on the arrival of the ship, the Trini- 
dad Courts ordered the delivery of the goods to J. H. A. & Co. as holders of the 
bill of lading, who paid £75 for them to the debtors' trustee. The vendors 
claimed this £75 on the ground that they had the right of stopping the goods in 
transit ; that their instructions were to ship to Trinidad ; and that at the time 
the notice to stop was given the goods had not reached their destination. 

Held: That on the evidence before it the Court was of opinion that no 
destination was fixed beyond the London Docks, and that the transit ended 
there. 

But that in any event the transit was determined when the receipt was 
given by the Dock Company ; that the purchasers then in fact got possession of 
the goods in such a way as to determine any transit to Trinidad, if such was 
originally intended ; and that the notice to stop was therefore ineffectuaL In 
re Gtimey d; Jenkvns, Ex parte Hughes p. 294 

TAXATION.]— See Costs. 
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' TRUE OWNER. "]~See BUI of Sale, 

TRUSTEE.]— See also Froperty of Bankrupt, 

Sale of Froperty 6y.] — There is no authority in bankruptcy for the general 
proposition that where a trustee has sold his estate the Court ought in no case 
to entertain an application in the name of the trustee coupled with that of the 
assignee or purchaser to whom the estate has been sold. 

Under section 10:2, sub-section (1) of the Bankruptcy Act, 1883, certain rules 
of judicial discretion have been laid down limiting generally the application of 
the jurisdiction conferred by that section, and in each and every case the judge 
has further a discretion whether he will or will not exercise such jurisdiction. 

Where the matter is relevant to the bankruptcy and the right insisted upon 
is a right of the trustee higher than that which the bankrupt could have claimed, 
and where there is no large sum involved or question of character arises, primd 
facie the jurisdiction ought to be put in force. 

But in each case the judge must consider whether under all the circumstances 
it is right and proper that the jurisdiction should be exercised. 

Where the official receiver as trustee in the bankruptcy, assigned to a credi- 
tor all his right and interest to bring, prosecute, or carry on, either in bank- 
ruptcy or in equity or at law, any action or other proceeding to recover certain 
property alleged to form part of the bankrupt's estate, and after the release 
of the trustee an application was made to the County Court judge by the 
creditor in the trustee's name to obtain possession of the property, but the 
County Court judge declined to exercise his jurisdiction to hear the application. 

Held : That under the circumstances and looking to the fact that the trustee 
had himself taken no steps to enforce the alleged claim, the County Court judge 
was right in refusing to entertain the motion. In re Arnold, Ex parte ike Official 
lieceiver . . . . . . p. 1 

Bemuneratlon o/.]— (1) The Board of Trade has power under section 72 of the 
Bankruptcy Act, 1883, on the application of dissentient creditors, to Gjl the 
remuneration of the trustee in a bankruptcy, not only when such remuneration 
has been fixed by a resolution of the creditors^ but also when it has been fixed 
by a resolution of the committee of inspection in pursuance of an authority 
delegated to them by a resolution of the creditors. In re Gallard, Ex parte 
Harris p. 52 

(2) — On November 13th, 1888, the remuneration of the trustee in the bank- 
ruptcy was fixed by resolution of the committee of inspection at the rate of 15 
per cent, on the amount realised, and 20 per cent, on the amount distributed in 
dividend. In March, 1890, objection was made to the Board of Trade by 
certain creditors with regard to the amount of the trustee's remuneration ; and 
in February, 1891, after due investigation, the remuneration of the trustee was 
fixed by the Board of Trade under the powers given to it by section 72, sub- 
section (2) of the Bankruptcy Act, 1883, at the rate of 5 per cent, on the assets 
realised, and 5 per cent, on the amount divided. In December, 1891, on tho 
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application of the trustee, an order was made by the County Court judge, 
declaring that the fixing of remuneration by the Board of Trade was inopera- 
tive, and that the remuneration as fixed by the committee of inspection was 
binding and ought to be allowed. 

Hdd : That the Board of Trade had a right of appeal against this decision. 

That the Board of Trade had jurisdiction to investigate and fix the remunera- 
tion ; and that the order of the County Court judge declaring that remunera* 
tion should be allowed at the rate fixed by the committee of inspection was 
wrong. 

But that the duty of the Board of Trade in exercising the power conferred 
upon it by section 72, sub-section (2) of the Bankruptcy Act, 1883, ought to be 
performed with great care, and upon such fixed principles that persons who fill 
the office of trustee in bankruptcy may be assured that the supervision main- 
tained by the Board of Trade over their acts will in no case cause injustice, so 
that such office may be undertaken willingly by persons of the highest integrity 
and experience in the realisation of bankrupt estates. In re Shirley , Ex parte 
The Bmird of Trade p. 147 

(3) — On July 2nd, 1889, the remuneration of the trustee appointed in the 
bankruptcy was fixed by resolution of the committee of inspection at the rate of 
£10 per cent, on the assets realised, and £7 10». per cent on the amount dis- 
tributed in dividend, at which rate remuneration was allowed to the trustee on 
the assets then realised at the fourth audit of his accounts. In January, 1890, 
a further asset of the bankrupt consisting of a reversion to a share of certain 
residuary estate was realised for the sum of £1,200, upon which remuneration 
was claimed by the trustee at the same rate. Objection was, however, taken by 
the committee of inspection to this claim on the gpround that the resolution 
passed by them on July 2nd, 1889, had reference only to the assets realised at 
the time such resolution was passed and did not include any future assets ; and 
they subsequently passed another resolution by which the remuneration of the 
trustee was fixed at a percentage calculated at the rate of £6 per cent, on the 
assets realised, and £2 10s. per cent, on the amount distributed in dividend. 
The claim of the trustee was accordingly disallowed by the Board of Trade on 
the fifth audit of his accounts. 

Held: That if by the terms of the resolution of July 2nd, 1889, the re- 
muneration then fixed was to apply only to past matters, the second resolution 
of the committee of inspection was unnecessary, and that if the terms of that 
resolution were so wide as to apply to past and future matters, the committee of 
inspection of its own motion had no right to interfere at all, but the proper 
course was to come to the Court and ask it to set aside the resolution. 

That under the circumstances the Board of Trade would be acting rightly in 
revising their audit and in allowing the remuneration at the rate claimed. In re 
Marsden, Ex parte T?ie Board of Trade p. 70 

Employment of Solicitor 6i/.] — See Solicitor. In re Duncan, Ex parte The 
Official Receiver p. 61 

Examination of witness by.'] — The Court of Bankruptcy will not as a general 
rule allow the powers given to it under section 27 of the Bankruptcy Act, 1883, 
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for the examination of a witness, to be treated as a mere step in an action 
between the trustee in the bankruptcy and the witness whom it is desired to 
examine ; and the fact that such an action is pending does not of itself justify 
the trustee in at once resorting to an examination under the said section. 

Thus where a summons was issued on the application of the official receiver 
as trustee for the examination of a witness under section 27, but the witness 
refused to be examined on the ground that an interpleader issue was pending in 
the High Court in which the official receiver was claimant, and the witness 

defendant. 

Held : That the better course would be for the examination to be postponed, 
and that the trustee should give to the witness notice in writing of the 
admissions of fact he desired to obtain from him, on the answers to which would 
depend whether the Court would direct the examination to proceed or not. In 
re Franks, Ex parte The Official Receiver p. 90 

"VIEW " AND *' MOTIVE ''—Of debtor,]— In order to negative the conclusion 
of fraudulent preference where a payment is made or property transferred by a 
debtor to a creditor under a sense of obligation to do so, such obligation must 
be an obligation which appears to the debtor to be legally binding on him, and 
it is not sufficient that a debtor in making such payment or transfer acted from 
a sense of duty and of what he thought was right. 

Thus because a debtor maybe of opinion that the law of fraudulent preference 
presses hardly upon an unpaid vendor whose goods remain in specie, the return 
of the goods under such circumstances and to satisfy the conscientious notion of 
the debtor of what the law ought to be, will not be sufficient to negative the 
inference of fraudulent preference. 

The words of section 48 of the Bankruptcy Act, 1883, avoid a payment or 
transfer made to a creditor " with a view of giving such creditor a preference 
over the other creditors,'* and although the distinction between the " view *' and 
" motive " of the debtor may be a fine one, yet the Court has no right now to 
use motive as a test of the validity of the transaction. In re Fletcher, Ex parte 
Suffolk p. 8 

VOLUNTARY BOND— Proof o».]— Under section 40 of the Bankruptcy Act, 
1883, debts arising upon voluntary bonds or covenants of a bankrupt may be 
proved for equally with debts for valuable consideration. 

Thus where upon an agreement that a woman with whom a debtor had 
cohabited should leave and live apart from him, and should not molest or make 
any further claim upon him, such debtor, previous to his bankruptcy, executed 
a deed by which he agreed to pay to the said woman an annuity of £200 a year, 
and it was provided that in case she should at any time thereafter marry and 
should thereupon request the debtor in writing to purchase the said annuity, 
he would pay the sum of £2,000 in full satisfaction thereof, and the woman 
having married and the debtor having become bankrupt a proof for £2,000 was 
after due notice tendered against his estate which was rejected by the trustee. 

Held: That such rejection was wrong; and that the proof in question must 
be admitted. In re Coates, Ex parte Scott p. 87 
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VOLUNTARY SETTLEMENT.]— A present of diamonds by a husband to his 
wife is a ''settlement" on the wife within the meaning of section 47 of the 
Bankraptcy Act 1883, and if the husband becomes bankrupt within two years 
afterwards, will be void as against his trustee. 

Whether a gift of property will be set aside under section 47 as being a 
voluntary settlement would seem to depend on the nature and circumstances of 
the transaction shewing an intention on the part of the donor that the subject 
matter of the gift should be preserved. 

Where the circumstances indicate that the preservation of the subject matter 
of gift was not contemplated by the donor, section 47 will not apply. In re 
Vaiigittart, Ex parte Brown p. 280 



WARRANT — Of arrest. ] — ^Where a warrant is issued for the arrest of an abscond- 
ing debtor who has failed to surrender to bankruptcy proceedings taken against 
him, such debtor cannot avoid the execution of the warrant by sheltering him- 
self behind a locked door. 

Such warrant of arrest is an authority to the officer charged with its execution 
to break the door and to go in and arrest the debtor inside the house where he 
is known to be. 

Where, after the issue of a warrant for the arrest of an absconding debtor, 
and while such warrant was still unexecuted, a motion by the trustee came on 
for hearing to declare certain property alleged to have been transferred by the 
bankrupt to be part of his estate, and an application was made to the Court on 
behalf of the respondents to the motion that protection from arrest might be 
afforded to the bankrupt in order that he might be induced to come forward and 
give evidence in their favour. 

The Court, after ascertaining that the trustee consented under the circum- 
stances not to insist upon his strict rights and that full justice might be done 
between the parties, \ipon bail being given by two sureties in £250 each for the 
future appearance of the bankrupt, suspended the execution of the warrant 
until further order in order that the bankrupt might be called. In re Von 
fVeissetifeld, Ex parte Hendry p. 30 



WITNESS. —See Examination of Witness, 



WRIT OF SEQUESTRATION.]— The debtor having faUed to comply with an 
order made in an action in the Chancery Division to pay into Court the sum of 
£20,846, a writ of sequestration was on January 8th, 1892, issued by the Coiirt 
to enforce the order, under which the oommissionerB seized the debtor^s house 
and goods. On January 14th, 1892, a bankruptcy petition was presented 
against the debtor in the County Court ; and on January 15th, 1892, an interim 
injimction was granted by the Coimty Court restraining further proceedings 
under the writ of sequestration pending the hearing of the petition. On January 
25th, 1892, a receiving order was made against the debtor, and the injimction 
made perpetual. A subsequent application by the plaintiffs in the Chancery 
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addon to discharge the restraining order was refused by the Ooxinty Coort 
judge. 

Held : That the plaintiffs in the Chancery action were creditors within the 
meaning of section 9 of the Bankruptcy Act, 1883, but were not secured creditors 
within sub-section (2) of that section : and that the County Court judge was 
therefore right in refusing to discharge the order restraining them from pro- 
ceeding further with the sequestration. In Be Hastings, Ex parte Brown, 

p. 234 
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